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THE CITY LAWYER - September 2013
The business law update from 3 Hare Court.
3 Hare Court continues to lead the field in providing
practical advisory and advocacy services to business
clients. In these monthly updates we outline recent
developments in litigation ranging from general
contract law, to injunctions, to specialist areas such as
banking and finance. In addition, we will provide either
a commentary piece or a feature on a recent 3 Hare
Court case.
We hope you enjoy this September edition.

Terra Raf Trans Traiding Ltd v
Assaubayev (2013)
The High Court considered an application to set aside default
judgment in a case that included allegations of dishonesty and
raised issues as to the validity of service both within and
outside the jurisdiction.
The claimant brought proceedings for fraudulent
misrepresentation arising out of a loan agreement and
guarantee. Having served the defendant at a London address
as well as in Kazakhstan, it obtained judgment in default for
over US $5 million. It later obtained a freezing injunction,
which was served on the defendant at the London address.
Only then did the defendant claim to know anything about the
proceedings.
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Seminars and
Workshops
3 Hare Court members
regularly provide
seminars and
workshops to
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groups of
practitioners. If you
have a request for a

The defendant paid over US $5 million into court. He sought
to have judgment set aside, claiming that service had been
defective: the London address had been an apartment which
he had not rented for three years, and the Kazakhstan
address was a property owned by his mother which had been
vacant for ten years. The claimant adduced evidence that the
London address had been used for service in proceedings
against family members of the defendant, and also had expert
evidence confirming that service in Kazakhstan had been in
accordance with local practice.
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The court allowed the application. CPR 13 provided that
judgment must be set aside if the claim had not been served
in accordance with CPR 6.9. The court observed that there
were substantial grounds for considering that the defendant
had known about the proceedings all along and noted that he
had failed to adduce evidence in support of his position as to
service. But there was very little evidence as to the claimant’s
investigations or steps taken to verify that the London
address was the defendant’s usual or last known residence.
The court also observed that the claim was far from
straightforward; in particular, the fact that it included
allegations of dishonesty pointed towards the necessity of a
trial where the court would have the assistance of witnesses
and full disclosure. The fact that the defendant had paid a
large sum of money into court was an important factor in
assessing his bona fides.
This case is a further reminder that – even where there are
grounds for suspecting that the applicant knew of proceedings
all along – the court will closely scrutinise evidence in support
of service on applications for setting aside default judgment.
In any event, applications are unlikely to be refused where
the case involves complex evidential issues or allegations of
dishonesty, which should be examined at trial.

Rayyan Al Iraq Co Ltd v Trans Victory
Marine Inc (2013)
In this shipping dispute, the High Court considered an
application for relief from sanctions under the new test in CPR
3.9, amended by the Jackson reforms.
CPR 58.5(1)(c) on proceedings in the Commercial Court
required the claimant to serve particulars of claim within 28
days of the filing of an acknowledgment of service, where the
case was defended. By pure oversight, particulars of claim
were served two days late. The defendant refused to agree an
extension of time and the claimant applied to court. The
defendant requested an oral hearing and opposed the
application, relying on a time-bar defence if new proceedings
were to be commenced.
The court considered the post – 1 April 2013 test under r. 3.9,
which replaced the “checklist” of considerations under the old
test with the requirement to consider all the circumstances of
the case. The only two factors specifically mentioned in the
new rule is the need for litigation to be conducted efficiently
and at proportionate cost, and the need to enforce compliance
with rules, practice directions and orders.
Andrew Smith J held that the case for an extension of time
was clear. Notwithstanding the removal of the “checklist”,
those considerations under the old regime remained relevant.
Thus, the claimant’s failure to comply was not intentional and
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an explanation had been given; the mistake was regrettable
but not egregious. The change to r. 3.9 was a response to the
concern that relief from sanctions was being too readily
granted. But it would be wrong for relief to be refused where
this would be disproportionate and create an unjustified
windfall for the defendants. The claim had been brought in
time. The judge concluded that the claimant’s solicitors’ error
should have been inconsequential and the defendant’s
attempt to exploit it was regrettable.
The case is one of the more prominent decisions on the new
regime for relief from sanctions. Despite the re-wording, the
old considerations remain relevant. This case is a reminder
that applications should not be refused where it would be
disproportionate to do so, even if, as a general rule, the
courts are now slower to grant relief than they were before
the reforms.

Feature: 3 Hare Court in Practice:
Aeroflot v Berezovsky [2013] EWHC
1209 (Ch)
In this case, Simon Davenport QC and Aidan Casey appeared
in the ongoing litigation brought against Russian oligarch
Boris Berezovsky and, following his death in March 2013,
against his estate.
The applicant company, Aeroflot, had brought proceedings
against Mr Berezovsky before his death, to enforce Russian
judgments in a fraud action against him. An appeal in that
case will be heard by the Court of Appeal in November.
Aeroflot applied for the appointment of receivers of Mr
Berezovsky’s estate, nominating two insolvency practitioners.
One of the executors of the estate did not oppose the
application, but Mr Berezovsky’s widow objected to those
individuals, arguing for an independent professional acting on
an interim basis.
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absence of rival candidates, the court held that they were the
right persons to appoint. The court also emphasised that
receivers are officers of the court and their duties are owed to
the estate and indirectly to the beneficiaries and creditors.

The next edition is due out in October, until then!
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