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3 HARE COURT 
 

About us 

 

Chambers work as advisers and as advocates across a range of civil 

and commercial areas of law. 

 

Members are frequently recognized in the leading legal directories for the depth and 

breadth of their expertise, and for their persuasive advocacy and sound advice. 

 

Described as a ‘leading civil common law set’, Chambers has established a first-class 

reputation in its fields of practice, providing a wide range of advisory and advocacy 

services both domestically and internationally in an environment that meets modern 

business needs. 

 

Types of work undertaken 

Our work is concentrated in the following areas:  

 

 Appeals to the Privy Council 

 Commercial and business law 

 Constitutional law and judicial review 

 Defamation 

 Employment 

 Insolvency and restructuring, and chancery work 

 International arbitration 

 Personal injury  

 Professional indemnity  

 Property (including landlord and tenant and construction) 

 Public law (including civil liberties and human rights) 

 Sports law 

 Technology and construction disputes 

 Travel litigation 

 

Additional services 

Our practice groups regularly publish articles and provide talks and seminars on all 

areas of relevance to business and commercial lawyers.  Please contact Mika Thom, our 

Marketing Manager in this regard at mikathom@3harecourt.com or 020 7415 7911. 

 

 

You may also care to visit our website at www.3harecourt.com, which is regularly 

updated with news, cases in which members of chambers have appeared and published 

articles. 

mailto:mikathom@3harecourt.com
http://www.3harecourt.com/
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SPEAKER PROFILES  
 
KATHERINE DEAL  
Year of call: 1997 

Main Practice Areas 

Personal Injury, Travel Litigation  

Personal Injury & Travel  

Katherine Deal specialises in all aspects of personal injury litigation.  She deals with 

claims ranging from whiplash injuries to catastrophic brain injuries of maximum 

severity.  She has a particular expertise dealing with claims arising out of overseas 

accidents.  She has extensive experience in package travel claims, acting for and against 

all of the major tour operators in claims ranging from mass outbreaks of gastric illness 

to deaths overseas.  She acted for the claimant in the ground breaking decision of Jones 

v Sunworld [2003] EWHC 591 (QB) (with James Dingemans QC) in which a man drowned 

in a lagoon in the Maldives and (also with James Dingemans QC) for the defendant in 

Healy v Cosmosair [2005] EWHC 1657 (QB) , in which the victim was rendered 

paraplegic after a fall into a swimming pool in Portugal.    

Katherine also does a lot of work arising from accidents outside the scope of package 

holidays.  She acted for the claimant (with James Dingemans QC) in the first ever 

decision from the European Court of Justice to consider the scope of Rome II, Homawoo 

v GMF Assurances (CJEU Case C412/10), and is widely considered a leading expert on 

interpretation of Rome II (on which she has lectured and published extensively).  She 

has considerable experience in jurisdictional disputes and acted for the claimant in two 

landmark judgments concerning the direct right to sue a foreign insurer in England, 

Jones v AGF [2010] IL Pr 4 and Thwaites v Aviva Assurances [2010] Lloyd’s Rep IR 661.  

She also focuses on disputes of conflicts of laws.  Recent notable successes include Burt 

v Kravag, a case in which the claimant suffered catastrophic injuries in a road accident in 

Germany in which the Court accepted that the claim was not statute barred under 

German law as the defendant contended. 

Aviation  

In addition Katherine acts in a large number of aviation claims, many of which have a 

jurisdictional element.  These range from fatal air crashes to accidents on board 

suffered by crew members to claims surrounding the opening of Terminal 5 at 

Heathrow.   

Alternative Dispute Resolution & Inquests 

Katherine is an adept litigator but also has immense experience in alternative dispute 

resolution, and has acted for claimants and defendants in mediations and joint 

settlement meetings on numerous occasions.  She acted for the claimant (with James 

Dingemans QC) in Grant v AXA, in which the largest ever English settlement was 
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reached arising out of a road accident in France.  She has represented clients in 

numerous inquests including those with juries.   

Shipping 

Katherine was appointed conciliator for the Passenger Shipping Association in April 

2010 and continues to advise cruise lines and disgruntled passengers within the scope 

of the conciliation scheme.   

Other relevant information 

She is a volunteer barrister for Disciplinary Hearings held by the Council of the Inns of 

Court. She is ranked in the current editions of Chambers UK and Legal 500 in Travel 

Litigation and Personal Injury. 

Publications 

Katherine contributes Chapter XVIII on Litigating Travel Claims to the Butterworths 

Personal Injury Litigation Service (and an update is due out later in 2012).  She 

contributed to Oliver & Dingemans on Employers Liability Cases.  She is a panel member 

of the Personal Injury Brief Update Law Journal and edits Chambers’ monthly travel 

article to the same.  She edits and contributes to the Chambers’ Travel bulletin and 

contributes to the Personal Injury bulletin.  She also lectures frequently, including at the 

Butterworth’s conference on Personal Injury Abroad in December 2011 and is a regular 

lecturer at PEOPIL conferences.   

Memberships 

PIBA; LCLCBA; Pan-European Organisation of Personal Injury Lawyers (PEOPIL)  

Qualifications 

MA Hons (Modern Languages) (First Class), St Hugh’s College, Oxford 

Languages 

French; German; Spanish 
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ASELA WIJEYARATNE 
Year of call: 2008 

Main Practice Areas 

Personal Injury, Travel Litigation, Property, Professional 
Negligence  

 
Personal injury 
 
Personal injury litigation, including matters arising from accidents abroad is a major 
focus for Chambers, and Asela has significant experience in these areas. In travel cases 
he has acted for claimants, tour operators and carriers, in respect of claims arising under 
the Package Travel Regulations and the carriage conventions. Asela is regularly 
instructed to advise on conflict of law issues and on expert evidence as to the standards 
of care abroad. Asela has a particular interest in the multi-disciplinary approach to such 
litigation and has held the position of Associate Editor of the Cambridge Journal of 
Medicine and Law. 
 
Aviation 
 
Asela has acted in a number of aviation claims in respect of personal injury under the 
Montreal and Warsaw Conventions. He has also acted in claims arising under the Denied 
Boarding Regulations in respect of delayed and cancelled flights. 
 
Professional negligence and indemnity  

Asela acts for both claimants and insurers in claims against professionals. He has 
experience in claims pursued against surveyors, structural engineers, valuers, solicitors 
and licensed conveyancers. Asela gained valuable experience whilst on secondment with 
the London Markets team of a city firm representing professional indemnity insurers. 
During his time on secondment, Asela assisted with high value claims against 
independent financial advisors and construction professionals, as well as advising 
insurers on notification and coverage. 

Property (including Landlord and Tenant)  
 
Asela receives regular instruction in property disputes and particularly in contentious 
matters arising between landlords and tenants. He appears regularly before the LVT.  He 
advises and acts in possession and forfeiture claims and claims arising out of disrepair 
and dilapidation, both in the High Court and County Courts.  More generally, Asela has 
experience in claims involving easements, restrictive and positive covenants, nuisance 
and trespass, with particular interest in claims involving trespass into airspace.  

Qualifications 

LLM (International Law) (First Class), Fitzwilliam College, Cambridge 
LLB (First Class), King's College, London  
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WHAT IS A PACKAGE? 

 

The Package Travel, Package Holidays and Package Tours 

Regulations 1992 (SI 1992 No. 3288). 

 

Regulation 2(1) 

In these Regulations - 

‘package’ means the pre-arranged combination of at least two of the following 

components when sold or offered for sale at an inclusive price and when the 

service covers a period of more than 24 hours or includes overnight 

accommodation: 

(a) transport; 

(b) accommodation; 

(c) other tourist services not ancillary to transport or accommodation and 

accounting for a significant proportion of the package, 

and 

(i) the submission of separate accounts for different components shall not cause 

the arrangements to be other than a package; 

(ii) the fact that a combination is arranged at the request of the consumer and in 

accordance with his specific instructions (whether modified or not) shall 

not of itself cause it to be treated as other than pre-arranged.’ 

 

Club-Tour, Viagrens e Turismo SA v Alberto Carlos Lobo Goncalves Garrido (Case 

C-400/00) [2002] ECR I-4051 

Reference from Portugal regarding a wasp-infested holiday village in Greece. 

 

1. The term package must be interpreted so as to include holidays organised by 

travel agents, at the request of and in accordance with the 

specifications of a consumer or limited group of consumers. 
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2. The term ‘pre-organised combination’ must be interpreted so as to 

include combinations of tourist services put together at the time when 

the contract is concluded between the travel agency and the 

consumer. 

 

So the requirement is satisfied ‘where the combination of tourist services is the 

result of wishes expressed by the consumer up to the moment when the parties 

reach an agreement and conclude the contract.’ 

 

CAA v ABTA [2006] EWHC 13 (Admin) Goldring J 

ABTA’s application for judicial review of the CAA’s Guidance Note regarding the 

sale of air package arrangements. 

 

The CAA expressed the guidance that ‘it does not matter if the cost of the package 

is made up of separate sums relating to the value of each element...  In these 

circumstances, the whole arrangements can still be sold at an inclusive price.’ 

 

Goldring J explained, ‘The ordinary and natural meaning of the word ‘inclusive’ 

connotes more than a mere arithmetical total of the component parts of a price.  

If the substance of a transaction is the sale by the travel agent of separate and 

discrete components of (for example) a holiday, with no one part being connected 

with or dependent upon any other part (other than that they are sold together), to 

call the resulting price ‘inclusive’ is in my view to stretch the ordinary and natural 

meaning of that word.  It is in reality no more an ‘inclusive price’ than is the total 

price of goods at the check-out of a supermarket.’ 

 

Goldring J concluded, ‘For the sale of a package at an inclusive price the 

relationship between the component parts of that package must be such as to 

mean that the consumer is buying and paying for them as a whole.’ 
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CAA v ABTA [2006] EWCA Civ 1299 

The CAA appealed the order quashing its Guidance Note. 

Chadwick LJ gave the judgment of the Court dismissing the appeal. 

 

Examples of what are likely to be packages: 

 The price is not the aggregate of the price of the components because 

some components are not available as a separate service outside the 

combination e.g. services of the rep; 

 Or because some components are cheaper in conjunction with other 

components e.g. courtesy hotel-airport transfer. 

 Or because the aggregate is less than the total. 

 Or because the aggregate is more than the total. 

 

What about case where the aggregate is equal to the aggregate of the prices for 

which the components would have been sold separately: 

 Agent offers customer a total price covering all services = package 

 Agent tells customer individual prices for components and explains that 

they are all separately available = not a package 

 Customer purchases one then purchases others = not a package 

 Customer purchases services separately and pays with one cheque = not a 

package 

 

So it is only where the total of the separate sums amounts to an inclusive price 

that there is a package. 

 

‘The factual question to be resolved - on a case by case basis - is whether the 

services are being sold or offered for sale as components of a combination; or 

whether they are being sold or offered for sale separately, but at the same time.’ 

 

 

 



Page 9 of 27 

 

CAA v Travel Republic [2010] EWHC 1151 (Admin) 

Travel Republic prosecuted for various breaches of the Civil Aviation (Air Travel 

Organisers’ Licensing) Regulations 1995.  It was acquitted by a District Judge in the 

Magistrates’ Court. 

 

The CAA appealed by way of case stated.  Elias LJ gave the judgment of the Court 

dismissing the appeal. 

 

Travel Republic uses website and phone but no brochure.  Its agents use scripts 

emphasising that it acts as agent and does not sell regulated packages.  

Customers offered choice of flights, hotels, apartments, car hire etc.  The various 

components ‘are ostensibly all sold separately but they can be linked together by 

a customer to provide all the necessary elements of a holiday, and indeed the 

system consciously facilitates their ability to do this.’ 

 

Travel Republic said it did no more than highlight the separate prices for the 

components and let customers know they could purchase one without the other.  

On the reasoning of Chadwick LJ, there was no package. 

The Court did, however, accept that there may be occasions particularly where 

the holiday was booked by phone where the component services were offered or 

suggested to the consumer as part of a proposed single holiday package. 

 

Titshall v Qwerty Travel [2011] EWCA Civ 1569 

Just such a telephone scenario! 

 

Mr Titshall saw a teletext advert which the judge found advertised a last-minute 

get away to Corfu, leaving the following day.  Mr Titshall then rang the number 

and spoken to a Qwerty representative regarding the advertised holiday.  Neither 

Mr Titshall nor the Qwerty representative had any or any clear recollection of the 

call.  
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Qwerty put in evidence a script which it said was used as standard in such 

circumstances, as the Judge accepted. If the script was followed, callers were 

informed that Qwerty were acting as agents only for suppliers (which were 

identified) in respect of the flights and accommodation respectively.   

 

If Mr Titshall had asked, he would have been told that the components were 

available separately or in conjunction with other components.  He did not ask and 

Qwerty did not raise the point.  

 

Mr Titshall and his girlfriend decided to take the holiday.  He paid a grand total of 

£569.16 to Qwerty and departed the next day. He then injured himself in an 

accident with a glass door, the circumstances of which remain as yet unclear 

(hmm). 

 

Preliminary issue to determine whether Qwerty sold Mr Titshall a package.  

Qwerty conceded for this case only that, if it sold a package, it was the other party 

to the contract (a concession the Court of Appeal would eventually describe as 

‘realistic’). 

 

At trial the Judge had reference to what was called a customer statement 

(although Qwerty confirmed that whatever was said or sent to Mr Titshall would 

not have said the same thing). This identified ‘transactions’ for accommodation 

and flights, with separate prices for each, together with 3 separate ‘service fees’. 

The evidence was that this statement identified the costs to Qwerty and so the 

individual prices for accommodation and flights told to Mr Titshall would have 

been different, although the end total would have been the same.  There was no 

evidence as to what the service fees covered e.g. if they were specific to each 

component. 

 

The Judge addressed himself to the relevant test laid down in ABTA v CAA and 

concluded that Mr Titshall purchased a pre-arranged combination of flights and 
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accommodation. However he purchased them separately, albeit at the same time, 

and not at an inclusive price. Accordingly there was no package. 

 

Court of Appeal 

Mr Titshall appealed. The Court of Appeal allowed the appeal unanimously.  

Tomlinson LJ identified two factors of particular importance.   

 Mr Titshall was not told that he could purchase the flights or the 

accommodation, the one without the other. Although Qwerty’s evidence 

had been that he would have been told he could, had he asked, 

Tomlinson LJ thought it inherently unlikely that Mr Titshall would have 

altered whatever alternative arrangements were explained to him. 

 

[NB - this is striking, surely.  Customer asks to purchase holiday X and the 

agent (who has already confirmed that it is an agent) has to go the extra 

mile and say, ‘Yes, ok, but you can also purchase A without B, or B+C’, or 

give a variety of other alternatives in which the customer has expressed 

no interest.] 

 

 The service charges were unexplained (possibly even to Mr Titshall).  As 

such the Court concluded that they must have been in part the price of 

putting together the package - ‘a clear unifying feature connecting the 

provision of the one service with the provision of the other’, or ‘the 

indivisible cost of making available the two component parts which made 

up the package.’ 

 

As a result, the Court declared that Qwerty sold to Mr Titshall not two separate 

services, but component parts of a package at an inclusive price.  Thus it was 

liable to Mr Titshall for the proper performance of the obligations under the 

contract, leaving it to the main trial to determine whether there was proper 

performance or not. 
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So, where are we? 

 Different emphasis depending on what’s at stake.   

 Looks to be bad news for travel agents - even adhering to ‘usual’ agency 

principles of expressly identifying that act as agents for disclosed (if 

unidentified) principals may not be enough to protect them. 

 What does the documentation say?  Any unexplained ‘service charges’?   

How plausible are any explanations? 

 How was the holiday booked? 

 Use of scripts 

 Website less likely to give rise to a package. 

 Phone bookings more likely to be caught (unless the script says more than 

the customer is likely to hear...) 

 

KATHERINE DEAL 

ASELA WIJEYARATNE 

May 2012 
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LOCAL STANDARDS 

(1) THE CAUSE OF ACTION 
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 How to define the obligations 

 

Hone v Going Places Leisure Travel Limited [2001] EWCA Civ 947 

Mr Hone booked a package holiday through Teletext which included flights.  Going Places 

was the travel agent which, for reasons specific to English law was held to be the other 

party to the holiday contract with liability for improper performance of the contract.  

During an emergency evacuation of the aeroplane Mr Hone was injured when he became 

sandwiched between the passenger ahead of him blocking the chute and the passenger 

behind him.   

 

In one of the best known passages concerning travel litigation Longmore LJ in the Court 

of Appeal analysed the duties owed by the other party to the contract thus: 

 

‘In the absence of any contrary intention, the normal implication will be that the service 

contracted for will be rendered with reasonable care and skill.’ 

 

Thus, unless the other party to the contract has opted to tie itself to an absolute 

obligation, the claimant will not succeed (and Mr Hone did not) unless he can show that 

there has been a want of reasonable care and skill on the part of the tour operator, travel 

agent and/or local supplier causative of his accident.   

 

(2) THE STANDARD OF CARE 

1. Wilson v Best Travel Ltd [1993] 1 All ER 353.  ‘The duty of care of a tour operator is 

likely to extend to checking that local safety regulations are complied with.  Provided 

that they are, I do not consider that the tour operator owes a duty to boycott a hotel 

because of the absence of some safety feature which would be found in an English 

hotel...’ 

2. Codd v Thomson Tour Operators Ltd The Times 20 October 2000.  English law applies 

to determine negligence but there is no requirement for Majorca hotel to comply 

with English safety standards 

3. The infamous Holden argument: First Choice Holidays & Flights Ltd v Holden 

(Goldring J, 22 May 2006).  ‘It is for the Claimant to prove that the Defendant fell 

short of the standards applicable in Tunisia.’ 
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4. Kempson v First Choice Holidays & Flights Ltd (HHJ Stephen Davies, 7 June 2007).  

Strict liability in gastric cases if evidence is to the effect that whatever caused the 

illness means food was not of satisfactory quality. 

5. Evans v Kosmar Villa Holidays Ltd [2008] 1 WLR 297: Not fatal to case that no 

evidence of breach of local standards, still open to pursue claim on basis of breach of 

duty to take reasonable care.  Compliance with local standards is not necessarily 

sufficient to fulfil duty. 

6. Gouldbourn v Balkan Holidays [2010] EWCA Civ 372: Wilson is non-exhaustive but 

important.  FIS Rules are not ‘uniform international standards’. 

7. Eldridge v TUI  (unreported, HHJ Worster, 2010): local Ballearic laws amounted to a 

positive obligation to ensure that swimming pools must at all times be free of 

pathogens including cryptosporidium (regardless of the quality of the system for 

cleaning pools and regardless of how little time there was between the oocysts 

getting into the pool and there being ingested by another bather).  In other words, 

strict liability because local law provided for it.   

8. Antcliffe v Thomas Cook (judgment awaited...): reconsideration of Kempson and 

strict liability for food/drink 

9. Tour operators’ own practices (FTO etc) 

10. Where are we now? 

i. Evidence likely to be needed for structural complaints (slip resistance; tiling; 

lighting; handrails; gradients etc) 

ii. Not the be all and end all for ‘service’ complaints and may lead to waste of 

time and money.   

iii. Critical to check hotel’s own policy - if hotel itself would say it was 

unsatisfactory to do X, or not to do Y, local standards are unlikely to assist D.  

iv. Very seldom relevant in gastric illness cases (standard form defences 

notwithstanding...) 

v. Court can consider local regulations, laws, customs and practice i.e. both 

subjective and objective standards. 

vi. Although report from a lawyer may be appropriate, seldom any excuse for 

‘evidence’ from a local lawyer as to how the claim might be decided in a local 

court (although claimants will try...).  Apply to restrict evidence if necessary. 

vii. Strict liability provisions...  Eldridge  
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11. Choice of expert 

a. Is one really needed?  Is it advantageous insisting C gets one, or just a waste 

of money? 

b. Identify the complaint e.g. structural or services? 

c. Possibilities: local lawyer; local architect; local specialist 

d. Pros and cons of each 

e. Give it some careful thought - the familiar may not be the best. 

 

12. Reports, exchange and joint statements 

a. Take care not to overstep boundaries - and make sure expert is aware of 

those boundaries. 

b. Consider early conference with expert/counsel before expert finalises his 

report. 

c. Test the expert!  Is his report ‘cut and paste’?  Has he covered what needs to 

be covered?  Is there any further material he needs?  Has he made 

assumptions - and if so, how critical are they to his conclusions?  What tests 

has he carried out?  Where did he get his information? 

d. Joint statements - consider an agenda (how to word it; consider input from 

own expert)  

e. Questions to experts before or after joint statements 

f. Consider letting hotel witnesses/reps see expert evidence - can have useful 

input. 

 

KATHERINE DEAL 

ASELA WIJEYARATNE 

May 2012 
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PRACTICAL TIPS FOR WINNING AT TRIAL 

 

WITNESS HANDLING 

 

1. Package Travel (Etc) Regulations 1992 and own terms and conditions - D is liable to C 

if accident/illness was caused by improper performance of the holiday contract. 

a. Look to contract for what D promised to provide 

b. Hone v Going Places Leisure Travel Ltd [2001] EWCA Civ 947 

 

2. In practice - if the hotel/local supplier provided less than C was entitled to expect, D 

is liable. 

 

3. Whilst there may be stand alone allegations against D, claims are unlikely to be 

defended successfully without the cooperation and assistance of the local supplier. 

 

4. Working from judgment backwards – what wins and loses a trial 

 

 

LAY WITNESSES 

 

5. What is C saying? 

a. Check the original accident form/complaint form/letter of complaint - what 

is the precise complaint made? 

b. Get clarification if necessary (ideally get in house team to do this before 

solicitors are instructed): plans, photos, drawings. 

 

6. Who is the best witness to deal with that complaint?   

a. Is someone named specifically? 

b. If not, can they be identified?   

c. Get a response from that person as soon as possible 

i. Even if just a signed and dated note 

ii. Even if liability is being admitted (at this stage...) 

d. What does hotel/rep say? 
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7. Getting documents  

a. Copy of brochure/website entry; booking conditions 

b. Accommodation contract - bound to be sought and may be useful, not least 

because may define obligations on supplier to assist (and penalties for non-

compliance...) 

c. Own audits; monthly reports; sickness logs etc 

d. From supplier - operating licence; health and safety certificates; conformity 

certificates etc 

e. Structural complaints: actual tiles; specifications; details of non slip paints; 

repair/maintenance invoices etc 

f. Services: cleaning rotas; housekeeper’s manual; details of cleaning products 

etc 

g. Privilege - what it covers; what it does not. 

 

8. Taking statements from the Regulation 15 suppliers 

a. Do it early to maximise chance of getting relevant people and while still able 

to recollect accurately   

b. Unless the witness is completely bilingual - get the statement translated 

(with appropriate certificates) 

c. Deal with the obvious issues!   

i. Operating certificates and licenses (what is checked; by whom; 

how are they renewed; do they cover anything of relevance) 

ii. Tackle disputes of fact head on.  C will often say someone 

admitted responsibility at the time - what does that person 

say?   

iii. Does the evidence tally?  Is it supported by the documents? 

iv. Ask the witness to consider the content of any document 

prepared by them? How was it compiled? When? Was it 

intended to be a comprehensive account or just a summary? 

v. Is it possible to speak to individuals without manager present? 

vi. Test them - are they saying what they think you want to hear?   

vii. Do other tour operators use that supplier?  Other 

nationalities? 

d. If anything was changed, why was it changed? 
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e. Can that witness give comments on other hotels in the locale? 

f. Can anyone else assist - barman, DJ etc? 

g. Consider follow up statement after C’s witness evidence served.   

 

9. Taking statements from reps 

a. Deal with accident report form and supplier’s comments - why did she say 

what she said?  Is she reporting a comment or making an assessment? 

b. Deal with any adverse comments in audits/weekly checklists/monthly 

reports etc. Put ratings in context. 

c. Assuming rep covers other hotels, must comment on other hotels - how do 

they compare? 

d. Check with rep what she really thought of hotel - has tendency to come out 

in cross examination! 

 

10. Consider other witnesses e.g. other holidaymakers, but handle with care... 

 

11. Hearsay notices - not just for witness statements... 

 

12. Witnesses at trial 

a. Attendance in person if at all possible. 

b. Consider video links if not - see below 

 

13. Video conferencing 

a. Advantages 

i. Cost 

ii. Can be useful for trials in busy times of year for the 

hotel in order to maximise prospects of cooperation. 

iii. If no other way of ensuring attendance to avoid pitfalls 

of relying on hearsay evidence. 

iv. Far more convenient than bringing witnesses over 

v. Proportionate way of looking as though putting up a 

good fight on a case you know is hopeless 

b. Disadvantages 

i. Judges prefer live witnesses 
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ii. Takes a lot more organisation and planning 

iii. Loss of control 

iv. No chance of seeing Claimants’ oral evidence 

v. Time zones can make it very difficult for witness 

vi. Limited opportunity for pre-trial conference 

 

c. Pre-planning 

i. Why is it necessary - is this really a case in which to use 

video evidence? 

ii. Is it legal for that witness in that country? 

iii. Does that country have special requirements re oaths/ 

affirmation?   

iv. What facilities does the hotel have?  Where would 

witnesses be (any possibility of getting a view of the 

scene of the accident if it would help?  If so, make sure 

Claimant knows it) 

v. www.hmcourts-service.gov.uk for a list of the sites 

which are available for video conferencing 

vi. Translators - almost certain to be necessary 

vii. If translator will be there, probably need 2nd 

microphone/speaker too 

viii. What other facilities are at the chosen location - email, 

fax, phone? 

ix. Read CPR 32 PD Annex C! 

 

d. Preparation for trial 

i. Test the connection and ensure Court up to speed 

ii. Telephone conference with trial counsel/video 

conference in the morning at 9am before trial starts 

iii. Give witnesses start time well in advance of actual start 

time, just in case 

iv. Make sure witness(es) have (selected parts of) trial 

bundle - with any relevant documents translated for 

http://www.hmcourts-service.gov.uk/
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them.  Ensure Claimant aware what witnesses have or 

don’t have in advance (agree if possible) 

v. Colour photos 

vi. Make sure witnesses have seen and are reminded about 

any documents prepared by reps or by other local 

witnesses - and especially remind them of documents 

they prepared 

vii. Do final check on any other documents… 

viii. Explain purpose and format of trial and cross 

examination 

ix. Emphasise need to have only witness(es)/translator in 

the room 

x. Will witnesses swear or affirm?  Make sure 

arrangements made for correct Holy book. 

 

14. Taking through to trial 

a. Considering settlement: what factors would suggest it 

b. Consider telephone conference call with witnesses/counsel 

c. What is C’s strongest point; what is D’s strongest point?  (May not be part of 

the pleaded case!) 

KATHERINE DEAL 

ASELA WIJEYARATNE 

May 2012 
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PASSING ON THE LIABILITY... 

 

 

Introduction 

 

This note summarises common issues which arise where claims are brought by tour 

operators against hotels (or any local supplier), for an indemnity or contribution in 

respect of liability incurred to holidaymakers including:  

1. Jurisdiction;  

2. Causes of action;  

3. Types of proceedings; 

4. Insurance considerations.  

 

1. Jurisdiction 

 

a. The jurisdiction of the English courts where the local supplier is domiciled in a 

Member State is governed by the Judgments Regulation (EC 44/2001). 

b. Jurisdiction may be conferred either pursuant to a jurisdictional clause in the 

accommodation contract (given effect by article 23 of the Judgments 

Regulation); 

c. Or pursuant to article 6(2) of the Judgments Regulation in any other third party 

proceedings, in the court seised of the original proceedings, unless these were 

instituted solely with the object of removing him from the jurisdiction of the 

court which would be competent in his case.  

d. Where the local supplier is domiciled outside the EU, jurisdiction is dependent 

on obtaining permission to serve, see CPR 6.37ff. 

 

Contractual jurisdiction clauses 

 

o Accommodation contracts between the tour operator and the hotelier will often 

contain a jurisdiction clause, i.e. “ the parties submit to the non-exclusive jurisdiction 

of the English Courts.”  

o By article 23(1) of the Judgments Regulation, the English courts will have jurisdiction 

to settle any disputes in connection with the accommodation contract if the parties 



Page 23 of 27 

 

have so agreed.  The English courts will have exclusive jurisdiction unless the parties 

have agreed otherwise (which they will have done in the example above). By article 

23(1)(1), an agreement conferring jurisdiction must be in writing or be evidenced in 

writing.  

 

Pursuant to article 6(2) of the Judgments Regulation 

 

o Article 6(2) of the Judgments Regulation provides that:  

 

“A person domiciled in a Member State may also be sued as a third party in an action 

on a warranty or a guarantee or in any other third party proceedings, in the court 

seised of the original proceedings, unless these were instituted solely with the object 

of removing him from the jurisdiction of the court which would be competent in his 

case.”  

 

o As such, where proceedings have been commenced in the English courts by a 

claimant against a tour operator, the court will have jurisdiction in respect of any 

additional claim pursued by the tour operator against the hotel in the same 

proceedings.  

 

o It ought to be remembered that article 6(2) may be relied upon even where: 

a. the accommodation contract (or written evidence of it) cannot be produced;  

b. the accommodation contract does not contain a jurisdictional clause;  

c. the accommodation contract provides for the non-exclusive jurisdiction of a 

foreign court. 

o It is noted that in the matter of Barton v Golden Sun Holidays Ltd (In Liquidation) 

and Avilda Hotels Ltd [2007] I.L.Pr.57, the High Court found on appeal that an 

additional claim brought by a tour operator against a hotel for an indemnity or 

contribution under the Civil Liability (Contribution) Act 1978 in respect of gastric 

illness claims brought by various claimants (which had been settled by the tour 

operator prior to commencing the third party claim) were not “third party 

proceedings” within the meaning of article 6(2) of the Judgments Regulations.  

o ? whether the Court retains discretion to refuse permission. 
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a. Causes of action 

 

Contractual indemnity clause  

 

o Accommodation contracts will commonly contain an indemnity clause for the 

benefit of the tour operator in respect of claims made by holidaymakers. For 

example in Healy v Cosmosair Plc and another [2005] EWHC 1657, the indemnity 

clause (of relatively common wording) was as follows:  

 

“The Hotelier shall indemnify and keep indemnified Cosmos against all losses, 

liabilities, claims or expenses for or in respect of injury… loss or damage to persons… 

which may arise from any cause whatsoever arising out of or in connection with the 

supply of services to Cosmos (excluding the negligence or default of Cosmos…)”  

 

 

 

 

Potential pitfalls  

 

o The contractual indemnity must be provided by the legal owner of the hotel. For 

instance, a purported accommodation contract for the Luca Beach Hotel between “X 

Travel Limited” and “Luca Beach Hotel” will not assist if the legal owner of the hotel 

is in fact “Cyprotels Plc” (unless it can be established that ‘Luca Beach Hotel’ is 

merely the trading name of Cyprotels Plc).  

 

o The contractual indemnity must be provided to the defendant in proceedings. If the 

defendant to proceedings is “X Travel Limited” a contractual indemnity provided by 

the hotel to “X Holidays Limited” or “X Travel (Operations) Limited” will not assist 

(unless it can be established that the contracting party did so as agent for X Travel 

Limited).   

 

o The indemnity clause must, on proper construction, provide an indemnity in respect 

of the loss suffered by the claimant. The clause will be construed in favour of the 

hotel. In Cosmos Holidays Plc v Dhanjal Investments Ltd [2009] EWCA Civ 316, the 
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hotelier operated a hotel and an off-site elephant sanctuary. If the indemnity clause 

had been worded to cover only “loss in connection with the supply of services at the 

hotel”, the clause may not have covered any claim arising from the provision of the 

elephant sanctuary. Whilst the hotel will be given the benefit of any uncertainty, the 

indemnity clause must be construed to give business efficacy to the 

agreement/arrive at a sensible result (Healy v Cosmosair Plc).  

 

Civil Liability (Contribution) Act 1978 

 

o A claim for an indemnity or contribution may also be brought under s.1(1) of the 

Civil Liability (Contribution) Act 1978:  

 

“… any person in respect of any damage suffered by another person may recover 

contribution from any other person liable in respect of the same damage (whether 

jointly with him or otherwise).”  

 

o Proof of wrongdoing by the hotelier is a pre-requisite to the success of the 

claimant’s action – i.e. inadequate system of inspection and cleaning; failure to 

comply with local building regulations; insufficient lighting etc. As such, if the 

claimant is successful against the tour operator, the hotelier will usually be “liable in 

respect of the same damage”.  

o There may be nice arguments where the claimant succeeds in separate allegations 

against the tour operator on its own behalf, and those where it is liable by virtue of 

Regulation 15! 

 

b. Type of proceedings 

 

Additional claims  

 

o Where the claim against the hotel is brought solely pursuant to the Civil Liability 

(Contribution) Act 1978, it may only be brought by way of additional (Part 20) claim. 

Jurisdiction will only be established if the hotel is a third party to a claim in which 

the court is already seised.  
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o If the additional claim is brought when the Defence is filed, the Court’s permission 

will not be needed. The additional claim should in any event be brought before the 

claimant’s claim has substantially concluded, in order to avoid any argument by the 

hotel that the claim was brought with the purpose of depriving its local court of 

competent jurisdiction (see Barton v Golden Sun Holidays Ltd and Avilda Hotel Ltd).  

 

 

Separate Part 7 proceedings 

 

o Where there is an accommodation contract which provides for an indemnity clause and 

the jurisdiction of the English courts, proceedings may be commenced by way of 

separate Part 7 proceedings (for instance if the holidaymaker’s claim against the tour 

operator has already concluded).  

 

c. Insurance considerations 

 

o The hotel is very likely to have public liability insurance in place - usually it will be a 

pre-condition of any agreement by a (responsible) tour operator to send customers 

to that hotel. It is in the interest of both the tour operator and the hotel to ensure 

that the hotel’s PL policy responds to the tour operator’s claim.  

 

Exclusion of contractual liability 

 

o Some PL policies exclude any liability under contract which is greater than the 

liability the assured would have without the contract. So where a hotel is obliged to 

indemnify the tour operator pursuant to an indemnity clause, but would only have 

been liable for an 80% contribution under the Civil Liability (Contribution) Act 1978, 

there may be no insurance cover for the difference. 

 

o Some PL policies exclude cover for any liability under contract. As such, the hotel’s 

liability pursuant to a contractual indemnity may not be covered at all.  

 

o In order to avoid issues as to the hotel’s PL policy coverage, it is advisable: 
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a. To frame any pleaded claim pursuant to all available causes of action (i.e any 

available contractual indemnity and the 1978 Act);  

b. To be alive to such issues when negotiating with hotels;  

c. Not to frame any out of court settlement agreement solely pursuant to a 

contractual indemnity.  

 

“Clawback” provisions 

 

o Certain accommodation contracts contain “clawback” provisions where any loss 

incurred by the tour operator in one season is offset against the consideration paid 

by the tour operator to the hotel for accommodation in the next season.  

 

o Whereas local suppliers will be insured against part 20 claims, most insurance 

policies are unlikely to cover losses incurred pursuant to clawback provisions. As 

such, it may not be advisable to rely solely upon any such provision where there may 

be issues as to enforcement, or on-going commercial relations with the hotel are 

sought to be maintained by the tour operator.  
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