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3 HARE COURT 

 

About us 

Chambers work as advisers and as advocates across a range of civil 

and commercial areas of law. 

 

Members are frequently recognised in the leading legal directories for the depth and 

breadth of their expertise, and for their persuasive advocacy and sound advice. 

 

Described as a ‘leading civil common law set’, Chambers has established a first-class 

reputation in its fields of practice, providing a wide range of advisory and advocacy 

services both domestically and internationally in an environment that meets modern 

business needs. 

Types of work undertaken 

Our work is concentrated in the following areas:  

 Appeals to the Privy Council 

 Commercial and business law 

 Constitutional law and judicial review 

 Defamation 

 Employment 

 Insolvency and restructuring, and chancery work 

 International arbitration 

 Personal injury  

 Professional indemnity  

 Property (including landlord and tenant and construction) 

 Public law (including civil liberties and human rights) 

 Sports law 

 Technology and construction disputes 

 Travel litigation 

 

Additional services 

Our practice groups regularly publish articles and provide talks and seminars on all 

areas of relevance to business and commercial lawyers.  Please contact Mika Thom, our 

Marketing Manager in this regard at MikaThom@3harecourt.com  or 020 7415 7911. 

 

 

You may also care to visit our website at www.3harecourt.com, which is regularly 

updated with news, cases in which members of chambers have appeared and published 

articles. 

mailto:MikaThom@3harecourt.com
http://www.3harecourt.com/


Page 2 of 31 

 

SPEAKER PROFILES  

HAFSAH MASOOD 

Year of call: 2006 

 

Main Practice Areas 

Civil Liberties and Human Rights, Employment, Personal Injury, Professional 

Negligence/Indemnity, Immigration, Travel Litigation  

 

Profile 

Hafsah acts in a range of civil and common law matters, with experience of appearing in 

the County Court and High Court in trials, applications and appeals. She also undertakes 

pro bono work in her local community on matters ranging from consumer credit, 

insurance, immigration and claims against local authorities.  

 

Hafsah is happy to accept instructions in all areas of chambers’ practice. She has a 

particular interest in personal injury (including travel litigation), employment law, 

professional negligence and public law. 

 

Before commencing pupillage Hafsah spent two years as a research assistant at the Law 

Commission working principally on a project reviewing private and public law remedies 

against public authorities, as well as contributing to projects on housing and adult social 

care.  In 2008-2009 she spent two terms as Judicial Assistant to Lord Justice Dyson in 

the Court of Appeal. 

 

Qualifications 

BA (Law), Worcester College, University of Oxford 

LLM (with Distinction), London School of Economics 

 

Languages 

Urdu, Punjabi  

 

Email: HMasood@3harecourt.com  
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ASELA WIJEYARATNE 

Year of call: 2008 

 

Main Practice Areas 

Personal Injury, Professional Negligence/Indemnity, Commercial and Business Law, 

Property (including Landlord and Tenant),  

 

Profile 

Asela advises and acts in a broad range of civil and commercial matters with a particular 

focus on the areas listed below.  

 

Personal injury and Travel Litigation 

 

Personal injury litigation, including matters arising from accidents abroad is a major 

focus for Chambers, and Asela has significant experience in these areas. In travel cases 

he has acted for claimants, tour operators and carriers, in respect of claims arising 

under the Package Travel Regulations and the Athens and Montreal Conventions. Asela 

is regularly instructed to advise on conflict of law issues and on expert evidence as to 

the standards of care abroad. 

 

Asela has experience in advising and representing both claimants and defendants in a 

broad range of domestic personal injury matters involving employers’ and public 

liability. Asela has a particular interest in the multi-disciplinary approach to such 

litigation and has held the position of Associate Editor of the Cambridge Journal of 

Medicine and Law. 

 

Property (including Landlord and Tenant)  

 

Asela receives regular instruction in property disputes and particularly in contentious 

matters arising between landlords and tenants. Before the LVT, Asela has wide-ranging 

expertise in Right to Manage claims, including disputes arising from defective notices or 

articles, and claims in relation to estates. Asela also frequently appears before the LVT 

on service charge disputes and regularly advises landlords and tenants on the bringing 

and defending of applications and enforcement. 



Page 4 of 31 

 

 

Asela also advises and acts in possession and forfeiture claims, including advising on the 

entitlement to possession, drafting notices and pleadings, and providing representation 

at hearings. He also has considerable experience in claims arising out of disrepair and 

dilapidation, both in the High Court and County Courts.  

 

More generally, Asela has experience in claims involving easements, restrictive and 

positive covenants, nuisance and trespass, with particular interest in claims involving 

trespass into airspace.  

 

Professional negligence and indemnity  

Asela acts for both claimants and insurers in claims against professionals. He has 

experience in claims pursued against surveyors, structural engineers, valuers, solicitors 

and licensed conveyors. Asela gained valuable experience whilst on secondment with 

the London Markets team of a city firm representing professional indemnity insurers. 

During his time on secondment, Asela assisted with high value claims against 

independent financial advisors and construction professionals, as well as advising 

insurers on notification and coverage.  

 

Memberships 

COMBAR; ASLLUK 

 

Qualifications 

LLM (International Law) (First Class), Fitzwilliam College, Cambridge 

LLB (First Class), King's College, London 

Email:  AselaWijeyaratne@3harecourt.com 
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CASE LAW UPDATE 

THE SUPREME COURT CONSIDERS THE POWER TO STRIKE OUT EXAGGERATED 

CLAIMS 

Summers v Fairclough Homes Ltd [2010] EWCA Civ 1300 

The Supreme Court is due shortly to deliver its long-awaited judgment in 

Summers v Fairclough Holmes Ltd having heard the appeal in mid-April 2012.   

The issue before the Supreme Court is this: should a claimant who fraudulently 

exaggerates his claim have his claim struck out in its entirety even if he has 

suffered genuine injury/some genuine loss as a result of the negligence of the 

defendant?  

In Summers the question arose in an employers’ liability claim but the issue is of 

general import. 

Facts and background to the appeal 

The facts of the case are unremarkable. Mr Summers suffered an accident at 

work when he slipped from the step of a fork lift truck. He sustained fractures to 

his wrist and ankle and brought a claim for damages against his employers, 

Fairclough Homes Ltd. This included a substantial sum for future loss of earnings 

it being Mr Summers’ case that the injuries prevented him from working and 

limited his future employment prospects. The schedule of loss served on behalf 

of Mr Summers totalled £838,000. 

Following a trial in 2007, at which Mr Summers successfully established liability, 

and pending assessment of damages Fairclough Homes obtained surveillance 

evidence which clearly showed Mr Summers mobile and working contrary to his 

assertions. At the assessment hearing HHJ Tetlow found that Mr Summers had 

exaggerated his claim and assessed his actual losses at a mere £88,000. 

Fairclough Homes applied unsuccessfully to strike out Mr Summers’ claim in its 

entirety on the grounds of his fraud. Mr Summers was awarded £88,000 and 

Fairclough Homes appealed.  
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The decision of the Court of Appeal 

Ward LJ gave the judgment of the Court dismissing the appeal. In a judgment of 

just nine paragraphs, he began by observing that Mr Summers was “an out-and-

out liar, who quite fraudulently exaggerated his claim to a vast extent.” He 

nevertheless felt bound by the decision in Shah v Ul Haq [2009] EWCA Civ 542 in 

which the same issue had arisen for determination.  

The claim in Shah v Ul Haq arose out of an RTA. It was found that one of the 

claimants had not been in the car at the time of the accident and the other 

claimants had conspired to support her fraudulent claim. At trial the defendant 

applied unsuccessfully for the genuine claims to be struck out pursuant to CPR 

3.4(1) on the grounds that their complicit in the fraudulent claim was an abuse 

of process. On appeal, the Court of Appeal affirmed that: 

 There was no general rule at common law that the dishonest exaggeration of a 

genuine claim would result in the dismissal of the whole claim. The invariable 

rule was that the judge would award the limited damages appropriate to his 

findings. The policy of the law had not been to shut a dishonest claimant out of 

justice altogether.  

 The position was so well established that it would not be right to change it by 

judicial intervention. Such a change would be a matter for Parliament. 

 Further, the power to strike out a statement of case pursuant to CPR 3.4(2) did 

not provide a power to strike out a claim at the end of a hearing where there 

was no suggestion that it had not been possible to hold a fair hearing or to do 

justice. The court did not consider this to be an appropriate use of a case 

management power.  

 Disapproval of a claimants conduct could be marked by imposing costs 

sanctions. 

Ward LJ felt bound to apply Shah and in so doing dismissed the employer’s 

appeal. 
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Arguments before the Supreme Court 

It was submitted on behalf of Fairclough Homes that the court has a power to 

strike out a claim as an abuse of process under CPR 3.4(2) in cases where there 

has been a “substantial fraud.” It was argued that Shah v Ul Haq was wrongly 

decided, in particular, that the Court of Appeal had focussed too narrowly on 

what was just as between the parties and failed to give sufficient weight to 

wider issues including protecting the integrity of the court’s process.  

On behalf of Mr Summers it was submitted that striking out a genuine claim was 

a draconian and disproportionate response with human rights implications. 

Alternative ways of dealing with the problem of fraudulent claims were 

emphasised including costs penalties, contempt proceedings and the use of 

Calderbank offers (the acceptance of which do not have the same costs 

consequences as Part 36).  

Having heard argument in April, the Supreme Court is due to deliver its 

judgment in the next few months. If the appeal is upheld this will mark a 

significant change in the law. However, in the event that the Supreme Court 

recognises a power to strike out genuine claims, a high threshold is likely to be 

imposed to trigger the strike out (most likely a requirement that there be a 

“substantial fraud”).  It is important to keep in mind that any sanction will apply 

not only to claims but also to fraudulent defences and counterclaims.  

EMPLOYERS’ COMMON LAW DUTY OF CARE TO KEEP EMPLOYEES SAFE 

Mitchell & Others v Co-operatives Ltd [2012] EWCA Civ 348 

This case serves as a useful reminder of the proper approach when assessing 

whether an employer has breached its common law duty of care, in particular, 

the need to balance competing considerations.  

The claimants (Mrs Mitchell, Mrs Benton and Mrs Goodwin) were employed as 

shop assistants at a Co-operative located in small parade of shops just off the 

main road linking Stockport and Manchester. The location of the store made it 

particularly vulnerable to robberies. There were two robberies at the store in 
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the eleven years before the Co-op acquired the store in 1999, and ten robberies 

between 2000 and 2005.  

On three occasions between 2004 and 2005 the claimants variously found 

themselves the victims of robberies whilst working at the store. As Ward LJ 

observed in is judgment “it was such a shocking experience for these ladies that 

they suffered post-traumatic stress disorder and developed an anxiety state as a 

result.” They claimed damages from their employer, the Co-op, for the 

psychiatric injury they suffered as a result of their ordeal.  

The claimants’ complaint was essentially that the Co-op had not done enough to 

keep them safe. The Co-op had introduced a series of measures to reduce the 

incidence of robbery at the store following risk assessments made in 2002 and 

2003. These measures included CCTV monitoring, panic alarms, video 

surveillance, fob operated lock doors, minimising the amount of cash in till, 

provision of ‘smoke notes’, training of staff to avoid confrontation with robbers, 

provision of a part-time security guard for a limited period after a robbery and 

the provision of a mobile security response team. The claimants’ case was that 

the Co-op should have gone further, in particular: 

1) security screens should have been installed around the till and the areas 

containing goods of high value/portability. Under previous ownership the cash 

tills at the store and staff operating them were behind a glass screen. When the 

Co-op acquired the premises the layout of the store was changed the screens 

were removed.  

2) a security guard should have been provided at the store.  

The claimants contended that these measures would have deterred the robbers 

and prevented their injuries. 

Duty of care and breach 

It was accepted by the Co-op that it owed its employees the common law duty 

of reasonable care to keep them safe.  
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Ward LJ noted that the relevant test, expressed in Stokes v Guest, Keene and 

Nettlefield (Bolts and Nuts) Ltd [1968] 1 WLR 1776 and recently approved by 

Lord Mance in Baker v Quantum Clothing Group [2011] UKSC 17, was as follows: 

“He must weigh up the risk in terms of the likelihood of injury occurring and the 

potential consequences if it does; and he must balance against this the probable 

effectiveness of the precautions that can be taken to meet it and the expense 

and inconvenience they involve. If he is found to have fallen below the standard 

to be properly expected of a reasonable and prudent employer in these respects, 

he is negligent.” (emphasis added) 

The decision 

The claims were dismissed at first instance. HHJ Armitage found that although a 

screen may well have had some deterrent effect it carried risks for the staff 

which outweighed any benefit. The expert evidence had been that the trauma of 

a robber breaking through the screen can be far more traumatic than the 

robbery itself if staff have no easy escape route from behind the counter. As for 

the provision of a security guard, the judge found that a part-time guard would 

not have sufficient deterrent value; while a full time guard may have had some 

deterrent effects, it had not been tested, and the judge was satisfied that the 

failure to provide one did not amount to a failure to take reasonable care. 

On appeal, Ward LJ gave judgment for the Court and the appeal. He concluded: 

 As to the security screens, the question was not only what deterrent effect the 

screens would have upon a robbery taking place, but also what effect the 

presence of the screens would have to guard against employees against 

psychiatric injury. The judge was entitled to conclude that although a screen 

might have some deterrent effect, it carried risks for staff which far outweighed 

that benefit. 

 As to the provision of a security guard, the cost implications of a full time 

security guard were a relevant factor. There was some evidence that the 

business was running at a loss of £60,000 pa and a full time guard would have 
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cost £30,000 pa. Ward LJ emphasised that “a proper approach requires a 

balance to be struck against the probable effectiveness of the precaution that 

can be taken and the expense that it involves.” The court also noted that the 

store’s practice for risk management was standard practice for retail outlets of 

this kind – there was no evidence to suggest that small convenience stores in a 

suburban area should be equipped with a security guard on the door during all 

opening hours. 

SCOPE OF REGULATION 12 OF THE PROVISION AND USE OF WORK EQUIPMENT 

REGULATIONS 1998 

Whitehead v Trustees of the Chatsworth Settlement [2012] EWCA Civ 263 

In this recent case the Court of Appeal considered the scope of the duty imposed 

by regulation 12 of the Provision and Use of Work Equipment Regulations 1998 

(“PUWER”) to protect employees against specified hazards. 

Mr Whitehead was employed by the agent of the Bolton Abbey Estate as a water 

bailiff and gamekeeper. His responsibilities included patrolling the estate’s river 

waters and keeping down vermin. For this purpose Mr Whitehead carried a 

shotgun supplied by his employer. By the time of his accident he had become 

experienced in the use of shotguns. 

On 8 February 2006, Mr Whitehead was engaged alone in river duty. He was 

carrying the shotgun broken over his arm (meaning that the safety catch was 

automatically engaged). The gun was loaded with cartridges in the breach of 

each barrel. As Mr Whitehead climbed a low stone wall it crumbled causing him 

to fall. As he fell the gun discharged both cartridges into his right calf. 

Mr Whitehead brought a claim against his employers for negligence and breach 

of statutory duty. His principal allegation was that the defendant was in breach 

of regulation 12 of PUWER which imposes a duty on employers to protect 

employers from specified hazards including the unintended discharge of any 

article used or stored in work equipment. It was common ground that the 

shotgun was work equipment within the meaning of PUWER and that the duty 
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(4) For the purposes of this regulation “adequate” means adequate having 

regard only to the nature of the hazard and the nature and degree of 

exposure to the risk, and “adequately” shall be construed accordingly.” 

Scope of regulation 12 of PUWER 

The Court of Appeal considered the proper scope of regulation 12 ruling as 

follows: 

 Unlike regulation 7(1) of the Control of Substances Hazardous to Health 

Regulations 1994, regulation 12(1) of PUWER does not require the employer to 

“ensure” but to take “measures to ensure” that exposure to risk to health and 

safety from a specified hazard is prevented, or, if prevention is not reasonably 

practicable, to take measures to ensure that the risk is adequately controlled.  

 The measures required by regulation 12(1) are explained in regulation 12(2).  

 The proper interpretation of regulation 12(2)(a) is that the measures required 

might include the provision of personal protective equipment or of information, 

instruction, training and supervision, but, if so, the employer is nevertheless 

required to take such other measures as are reasonably practicable.  

 This interpretation of regulation 12(2)(a) means that reasonable practicability is, 

at least in part, relevant to the assessment of both limbs of the duty under 

regulation 12(1). 

 The court emphasised that the two limbs to regulation 12(1) are as follows: 

1) The employer’s first responsibility is to take measures to “prevent” the 

exposure of the user to a specified risk.  

2) Where it is not reasonably practicable to prevent the exposure to risk 

altogether, the employer’s second and alternative responsibility is to take 

measures to ensure that exposure to risk is adequately controlled.  

Determining whether a risk is “adequately controlled” involves a weighing of 

three material factors: (i) the measures available by which exposure to the risk 
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to health and safety could be controlled (ii) the nature of the hazard and (iii) the 

nature and degree of exposure to the risk. 

The claim 

Mr Whitehead accepted that at the time of the accident he was aware of the risk 

of accidental discharge of the shotgun whilst attempting to cross an obstacle 

and, moreover, that “best practice” was to remove the cartridges before doing 

so. His case was that he was simply following common practice among the 

keepers employed by the estate. Mr Whitehead contended that in the 

circumstances his employer had a duty, 

1) To discover that he may have been running a risk with his own safety (eg by 

carrying out secret spot checks or making enquiries among the keepers); and 

2) To ensure by instruction, training and, if necessary by disciplinary measures, 

to ensure the risk was prevented.  

3) If these measures could not prevent the risk, the employer’s responsibility 

was to ensure that by taking the same measures that the risk was adequately 

controlled. 

It was not suggested that there was any measure which the employer could 

have taken beyond searching out the risk and instructing/training Mr Whitehead 

accordingly.  

Decision 

The claim was dismissed at first instance. Mr Whitehead’s appeal was also 

dismissed by the Court of Appeal. 

As to the prevention of the risk, the Recorder had found that Mr Whitehead 

received appropriate instruction and training. The Court of Appeal observed 

that, yet, the risk had not been prevented.  It followed that it was not reasonably 

practicable to prevent the risk.  
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As to whether the risk was adequately controlled, the Recorder’s opinion was 

that the only feasible measure by which the risk of unintended firing could be 

controlled in the circumstances of the accident was a system of instruction and 

training. Mr Whitehead was regarded as a responsible employee experienced 

with a shotgun and on the Recorder’s findings he had been properly instructed 

and trained. The Court of Appeal noted that this was a case in which the 

employer had sought out the risk, identified it and issued instructions 

accordingly. Instructions had been periodically re-issued. Moreover there was no 

cause for the employer to think that despite the instructions Mr Whitehead was 

in private adopting an unsafe practice and therefore no reason to make unusual 

or surreptitious investigations. The court concluded that the instructions and 

training provided were such that the risk to which Mr Whitehead was exposed 

when using the shotgun was adequately controlled.  

EMPLOYERS’ DUTIES TO EMPLOYEES BEYOND THE WORKPLACE 

Reynolds v Strutt & Parker LLP [2011] EWHC 2263  

The claimant suffered serious injury when participating in an activities afternoon 

at a country park arranged by his employer for all employees who worked at one 

of its offices. The event was organised by two of the company’s partners. At the 

end of the event was a cycling race which the claimant took part in. Out of the 

twelve cyclists only one wore a helmet.  In the course of the race near the finish 

line, the claimant attempted to force another cyclist out of the race causing their 

bicycles to collide. The claimant who was not wearing helmet sustained a serious 

brain injury. Expert evidence indicated that had the claimant been wearing a 

helmet it was unlikely he would have sustained the injury he had. 

The claimant brought a claim against his employer alleging a breach of the 

common law duty of care owed by an employer to an employee and a breach of 

statutory duty under the Health and Safety at Work etc Act 1974 and various 

regulations, including the Management of Health and Safety at Work 

Regulations 1999, the Personal Protective Equipment at Work Regulations 1992, 
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the Provision and use of Work Equipment Regulations 1992 and the Workplace 

(Health, Safety and Welfare Regulations 1992. 

It was argued by the employer the injuries were not sustained in the course of 

employment. The evidence of the partners at trial was that the purpose of such 

an event was recognition of commitment and hard work of employees, the 

emphasis being on fun and enjoyment. 

Decision 

HHJ Oliver-Jones QC found: 

 None of the regulations which the claimant relied on had any application unless 

the claimant was at work. In determining whether the claimant was at work at 

the time of the accident, the relevant question was whether the claimant was in 

the course of his employment whilst attending and participating in the event. 

The judge noted that the many cases which dealt with the concept of “course of 

employment” were dealing with whether a particular act is within the course of 

employment to attract vicarious liability, rather than the pure concept itself, and 

were therefore unhelpful.  Making an evaluative judgment, the judge concluded 

that neither the claimant nor any of the other employees were in the course of 

their employment when taking advantage of their employer’s hospitality. In the 

judge’s view the regulations were never intended to be of application in the 

circumstances of this case. 

 The partners who organised the event did nevertheless owe a duty of care to the 

claimant. That duty arose from the relationship of employer and employee as 

well as the relationship of organiser and attendee.  

 The duty on the employer was to take such reasonable care as any reasonable 

employer would take (i) to ensure that employees were reasonably safe in 

engaging in the activities which the employer had arranged and (ii) in making 

and the management of the arrangements that were being organised. 
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 The partners were in breach of that duty of care. There was a failure to carry out 

a sufficient and suitable risk assessment. Neither had the necessary skill or 

knowledge to make either a suitable or sufficient assessment of risks associated 

with bicycle racing and therefore completely overlooked the most obvious of 

risks in any racing competition, namely the risk of collision between 

competitors. Neither partner properly assessed the need to recommend, still 

less require, the wearing of helmets for those racing. The judge criticised the 

partners’ failure to engage the management of the country park in the 

assessment process when they would have had more experience in organising 

such events. 

 The judge found that the claimant was contributory negligent on the grounds 

that (i) the collision occurred as a result of his deliberate attempt to force a 

competitor out of the race; and (ii) his failure to wear a helmet, when he knew 

helmets were available. The judge considered that the claimant had to accept a 

greater proportion of the blame and apportioned liability two thirds/one third in 

favour of the employer. 

 Referring to section 1 of the Compensation Act 2006 the judge did not consider 

that requiring employers to take reasonable precautions for their employees’ 

safety would discourage employers from engaging in such events (which he 

accepted was a desirable activity) or discourage employees from taking part. 

EL INSURANCE POLICY RESPONSES TO MESOTHELIOMA  

BAI (Run Off) Limited v Durham [2012] UKSC 14  

The appeal concerned claims made by employers, or in the case of insolvent 

employers by their personal representatives, on EL policies in respect of 

personal injury claims made by former employees for contracting mesothelioma.  

 

The Supreme Court dealt with two issues: (i) whether the policies covered such 

claims, and if so; (ii) whether the employers could prove causation for the 

purposes of a policy response.  
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The construction issue  

 

 The insurers maintained that the EL policies only responded to mesothelioma 

which developed as a disease during the relevant insurance periods – all long 

past. By contrast, the employers maintained that the EL policies responded to 

mesothelioma which developed and manifested itself later, and all that was 

required was exposure during the policy period.  

 

 The Supreme Court had no difficulty with policy wording which responded to 

diseases “contracted” during the policy period. It was possible to treat the word 

“contracted” as looking to the initiation of a disease, rather than to its 

development or manifestation.  

 

 Certain of the policies in issue only responded to injuries “sustained” during the 

policy period. The Supreme Court found that a broader construction was 

necessary to reflect the underlying purpose of the cover, which was to 

indemnify employers for claims arising out of the activities of their employees 

during the policy period. Accordingly, the word “sustained” was construed to 

include the circumstances giving rise to the initiation or cause of the 

mesothelioma.  

 

The causation issue  

 

 Even if, on proper construction, the EL policies covered claims resulting from 

exposure during the policy period, the employer still had to prove that the 

employee’s mesothelioma was caused, in whole or in part, by exposure during 

the policy period.  

 

 The unusual feature of mesothelioma’s pathogenesis is that it is impossible to 

know whether any particular inhalation of asbestos played any or no part in the 

development of the disease.  
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 In the majority of the Supreme Court’s opinion, it was possible for an employer 

to provoke a response from an EL policy merely by proving exposure during the 

policy period, if mesothelioma subsequently developed (which is consistent with 

the reasoning in Fairchild v Glenhaven Funeral Services Limited).  

 

 Lord Phillips strongly disagreed. As it was impossible to prove on the balance of 

probabilities when mesothelioma is contracted, the employers were unable to 

provoke a policy response. Lord Phillips pointed out that the majority in Fairchild 

were “at pains to emphasise” that the judicial fiction was not based on the fact 

that the defendants had contributed to causing mesothelioma, but reflected the 

possibility that they may have done so. Lord Phillips found that it would be 

“judicial law-making of a different dimension” to find otherwise.  

 

Summary 

 

 Whether the policy trigger was diseases “contracted” or injuries “sustained” 

during the policy period made no difference. On their proper construction, the 

EL policies covered claims for mesothelioma where the employees had been 

exposed to asbestos during the policy period.  

 

 Proving the necessary causation to evoke a policy response was achieved in 

reliance on the fiction (entirely unsupported by present medical knowledge) that 

mesothelioma is caused or contributed to by each and every exposure. 

 

 The case will be widely regarded as consistent with the judicial approach in 

Fairchild of traversing the unusual clinical features of mesothelioma, both with 

respect to its “long-tail” presentation and unknown pathogenesis, by judicial 

innovation in favour of victims. 
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OCCUPIERS’ LIABILITY AND VOLUNTARY ASSUMPTION OF RISK  

Geary v JD Weatherspoon Plc [2011] EWHC 1506  

Mrs Geary had been drinking with work colleagues at the Union Rooms, a pub in 

Newcastle owned and operated by JD Weatherspoons. One of the original 

features of the building was a grand open staircase with sweeping banisters on 

both sides. The banisters were below the minimum height allowed under the 

Building Regulations but the usual requirement had been relaxed at the time of 

refurbishment by the Building Control Department. The unusually low height of 

the banisters increased the temptation to slide down them, which is precisely 

what Mrs Geary attempted to do. On her way out of the pub Mrs Geary hoisted 

herself onto one of the banisters with the intention of sliding down it. In doing 

so she fell backwards and landed on the marble floor less than 4 meters below. 

She sustained a fracture to her spine and was rendered tetraplegic.  

There had been a number of previous incidents in which customers had been 

injured as a result of sliding down the stairs. Following Mrs Geary’s accident 

there was a further incident as a result of which the defendant carried out some 

alternations to the banisters (consisting of winding a long length of thick rope 

around the ornate supports of the staircase and over the top of the banisters 

which meant that it became impossible to slide down them). It was clear 

therefore that the risk of sliding down the banisters was foreseeable and 

foreseen by the defendant.  

The claim 

Mrs Geary brought a claim against the defendant alleging negligence and, 

alternatively, breach of the Occupiers’ Liability Acts 1957 and 1984. It was 

accepted at trial that the claim under those acts added nothing to the common 

law claim. 

The issues before the court were twofold:  
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1) Was there a voluntary assumption of an obvious and inherent risk by Mrs 

Geary in circumstances which negated any liability on the part of the 

defendant;  

2) Was there an assumption of responsibility by the defendant to Mrs Geary.  

Voluntary assumption of an obvious and inherent risk by Mrs Geary 

Upon hearing Mrs Geary’s evidence, Mr Justice Coulson found that Mrs Geary 

voluntarily accepted the obvious risk inherent in sliding down the banisters with 

the unprotected drop to the marble floor below. The judge then went onto 

consider the effect, if any, this finding had in law. 

The judge referred to section 2(5) of the Occupiers’ Liability Act 1957 and 

section 1(6) of the Occupiers’ Liability Act 1984 both of which stipulate that no 

duty is owed by an occupier to a visitor or trespasser in respect of risks “willingly 

accepted as his” by that person.  The judge noted that was precisely the same 

position at common law, as summarised in the maxim volenti fit injuria. There 

were numerous authorities for the proposition that a claimant who voluntarily 

assumes an obvious risk, which subsequently eventuates, will, save in particular 

circumstances be left without a remedy – for example, Tomlinson v Congleton 

Borough Council [2004] 1 AC 46.  

The judge concluded (at para 45): 

“In the light of the claimant's candid evidence about the obvious risk that she 

ran, it seems to me that the principle of voluntary assumption of risk…is fatal to 

her claim. The claimant freely chose to do something which she knew to be 

dangerous. Because of the conversations about ‘Mary Poppins’, there was even a 

degree of pre-planning. She knew that sliding down the banisters was not 

permitted, but she chose to do it anyway. She was therefore the author of her 

own misfortune. The defendant owed no duty to protect her from such an 

obvious and inherent risk. She made a genuine and informed choice and the risk 

that she chose to run materialised with tragic consequences.” 
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Assumption of responsibility by the defendant 

The judge went onto consider whether, if he was wrong about this, whether the 

defendant still owed her a duty of care despite the obvious risk she chose to run 

because it had in some relevant way assumed responsibility for her safety.  

The judge observed that there were numerous authorities in which the courts 

had approached the issue as to whether or not the defendant owed a duty of 

care by analysing whether or not the defendant had assumed a 

particular/specific responsibility towards the claimant and/or whether or not the 

claimant had relied on the defendant. The judge concluded that there had been 

no relevant assumption of responsibility by the defendant in this case.  

While Mrs Geary had made much of the fact that the risk was not only 

foreseeable but foreseen by the defendant, it was emphasised that the mere 

fact that there was a foreseeable risk of injury did not of itself create a duty of 

care particularly in circumstances where that duty was said to arise in order to 

protect the claimant from his own foolish conduct. 
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EMPLOYERS’ LIABILITY INSURANCE REGISTER 

 

Who is affected? 

 Anyone carrying UK commercial lines EL insurance 

 

Information to be registered – policies entered into or renewed after 1 April 

2012 

 Policy number, inception date and end date. 

 Name, address, HMRC employer reference number, Companies House 

reference number of all employers covered by the policy.  

 All names by which the employer was known during the policy’s life – 

including trading names. 

 Name of the original insurer – if the policy was transferred. 

 

Tracing earlier policies  

 Since 1999, the Association of British Insurers and the Lloyd’s Market 

Association have had a voluntary Code of Practice for tracing EL insurance 

policies.  

 All subscribers to the Employers Liability Code of Practice (ELCOP) should (in 

theory) be traceable on the old register.  

 A fast track facility was set up to help speed up the tracing process for 

mesothelioma claimants. Responses to trace requests are currently provided 

within c. 2 weeks.  
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ANTICIPATED LEGISLATIVE CHANGES 

 

Procedural changes 

 

The consultation 

 

 In March 2011 the MoJ launched a consultation called “Solving Disputes in 

the County Courts: creating a simpler, quicker and more proportionate 

system”. According to Ken Clarke “at the moment, cases can be opened with 

very little risk to claimants and the threat of substantial costs to defendants, a 

lack of balance which has contributed to the risk of a compensation culture by 

making it too easy to bring claims”.  

 In February 2012 the MoJ published its response to the consultation. The 

proposed reforms are therefore defendant orientated and seek to build on 

the Jackson reforms by minimising the cost to defendants arising out of 

personal injury litigation.  

 

Extending the RTA Protocol to EL and PL claims  

 

The proposal  

 Extending the pre-action protocol for low-value RTA claims (“the RTA 

Protocol”) to EL and PL claims. 

 Extending the protocol financial limit to £25,000.  

 

Implications: summary of present RTA Protocol 

 

Stage 1 – resolving liability issues 

- Claimant’s solicitor completes CNF to be submitted electronically to insurer. 

- Insurer sends an acknowledgement the next day. 

- Insurer has period of time to complete response [currently 30 days] and apply 

for CRU certificate. 
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- Liability admitted – insurer pays stage 1 fixed fee [currently £400] and the 

claim proceeds to stage 2.  

- Liability denied – claims leave protocol. Part 7 claim typically issued. 

 

Stage 2 – resolving quantum issues 

- Claimant’s solicitor obtains medical report.  

- Medical report sent electronically with documents in support of specials and 

offer to settle. 

- Insurer has a period of time [currently 15 days] to accept or reject offer. 

- Offer rejected – counter offer must be made. Stage 2 fixed fee [currently 

£800] + 12% success fee payable. 

 

Stage 3 – hearing 

- Application for quantum hearing by either party.  

- Comments on all heads of claim filed with best offers in sealed envelope. 

- Paper hearing unless parties agree otherwise. 

- Defendant liable for hearing fee + 100% success fee if claimant wins.  

 

Likely issues  

- RTA Protocol not yet fully “bedded-in” - Statistics as to its impact on litigation 

are unreliable.  

- Complexity – EL and PL claims involve complexity and give rise to issues of 

causation and contributory negligence.  

- Multi-party – A common problem in El and PL cases is identifying the correct 

defendant or multiple defendants 

- Fees – Fixed fees do not reflect the greater complexity of certain EL and PL 

cases. 
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Possible solutions  

- Excluding disease, abuse and multi-defendant claims. 

- Extending the present time periods in the RTA Protocol. 

- Tariff costs dependent on value of the claim and / or complexity. 

- Greater use of the judiciary in the assessment of costs. 

- More frequent applications by defendants to withdraw admissions on 

liability.  

 

Limitation on pre-trial costs in fast track cases 

 

The proposal 

 Introduction of fixed fee regime in respect of all fast track personal injury 

cases. 

 Revisits proposals set out in the Jackson reforms. 

 

Implications 

 No new discussion as to the quantum of the costs limit. Jackson mooted 

£12,000 (but in respect of non-personal injury cases). 

 Reduces incentives for parties to try to avoid the protocol portals.  

 

Likely issues 

 Under remuneration in cases involving complex issues or multiple parties. 

 Any limit must “wrap around” other fixed fee structures such as those in the 

(extended) RTA Protocol. 

 

Possible solutions 

 Excluding certain types of claims.  

 Tariff costs dependent on value of the claim and / or complexity. 

 Greater use of the judiciary in the assessment of costs. 
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Increasing small claims track limit 

 

The proposal  

 Increasing small claims track limit to £10,000. 

 

Implications 

 Likely to be limited in the personal injury context, as there is no proposal to 

change the £1,000 general damages ceiling.  

 No proposals to alter the fast track limits. 

 

Likely issues 

 Quality of claims preparation and justice. 

 Present limit is already higher than in other jurisdictions (£3,000 in Scotland 

and Northern Ireland; €2,000 in Republic of Ireland).  

 

Substantive changes 

 

Pledges in the Coalition Agreement  

 

 “We will cut red tape by introducing a ‘one-in, one-out’ rule whereby no new 

regulation is brought in without other regulation being cut by a greater 

amount.  

 

 We will end the culture of ‘tick-box’ regulation, and instead target inspections 

on high-risk organisations through cooperation and improving professional 

standards.  

 

 We will impose ‘sunset clauses’ on regulations and regulators to ensure that 

the need for each regulation is regularly reviewed.  
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 We will end the so-called ‘gold-plating’ of EU rules, so that British businesses 

are not disadvantaged relative to their European competitors.”  

 

The Löfstedt review 

 

 A number of reviews to personal injury legislation have been commissioned 

by the Government to meet the pledges of the Coalition Agreement.  

 The most recent is by Professor Ragnar Löfstedt entitled “Reclaiming health 

and safety for all: An independent review of health and safety legislation”. 

The report’s proposals are set out below.  

 

Legislation to be revoked 

 

 The Notification of Tower Cranes Regulations 2010 – because there was no 

“quantifiable benefit” to health and safety outcomes. 

 The Construction (Head Protection) Regulations 1989 – because they 

duplicate the responsibilities set out in the Personal Protective Equipment at 

Work Regulations 1992.  

 

Legislation to be amended 

 

The Management of Health and Safety at Work Regulations 1999 

 

Compliance costs  

- A study in 2003 found that, on average, a large firm spent £420,000 a year or 

more on health and safety.  

- The costliest regulations to comply with are the Management Regs, by reason 

of the general requirement on duty holders to carry out risk assessments.  

 

Proposed amendments 

- Less emphasis on written records. 
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- On-line risk assessments (such as those developed by the HSE). 

- Requirement to show compliance with approved codes of practice in lieu of 

written records. 

 

Removal of strict liability  

 

Example – Stark v Post Office [CoA, 2010] 

- Mr Stark, a postman, was injured at work when the front brake on his bicycle 

snapped, causing him to be thrown over the handlebars. The defect which 

caused the brake to snap could not have been detected.  

- The CoA found that the Post Office were in breach of reg 6 of the Equipment 

Regs, in failing to ensure that work equipment was “in efficient working 

order”. The obligation was strict.  

 

The proposal  

- It is proposed that the remaining strict liability obligations in all regulations be 

qualified so that there will be no breach where the employer undertook all 

“reasonably practicable steps”.  

 

Work at Height Regulations 2005  

 

Gold-plating 

- Most work at height involves the temporary use of stepladders. The Height 

Regs apply to steps and stepladders whereas the Directive refers to ‘rungs’ 

and ‘styles’ thus describing a traditional ladder but not stepladders.  

 

The two-metre rule 

- The previous Construction (Health, Safety and Welfare Regulations) 1996 had 

a general duty to prevent falls when working at or above two metres. The 

two-metre rule was abolished in the Height Regs.  
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The proposal 

- Removal of gold-platting. 

- Re-visiting the 2 meter rule after further industry consultation and study of 

statistical data.  

 

LAPSO 

 

 The Legal Aid, Sentencing and Punishment of Offenders Bill has now been 

through both the Commons and the Lords. Part 1 of the Bill concerns legal aid 

reform. Part 2 of the Bill concerns the implementation of the Jackson 

reforms.  

 

Implementation 

 The implementation of the Bill has now been delayed until April 2013 (largely 

as a result of the fierce opposition to legal aid changes). 

 

Industrial disease cases  

 The Lords attempted to protect industrial disease claimants (particularly 

those suffering from mesothelioma) from the changes by carving out an 

exception.  

 It was sensibly thought by the Lords that terminal mesothelioma patients 

should not be required to “shop around” for firms offering the lowest 

contingency fee deals.  

 In early April, Justice Minister Jonathan Djanogly said that the Lords 

amendments would “create inconsistency and damage the wider goals of the 

reforms – to restore sense to the costs of litigation, which have substantially 

increased by way of ‘no win, no fee’ cases, largely to the detriment of 

defendants.”  

 However, on 24 April the Justice Minister announced that the ban on 

recoverability of success fees and ATE premiums would not apply to the 

“special position of mesothelioma sufferers”.   
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