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Injustice in financial 
services disputes (Pt 1)
Justice in financial services disputes is to be found in 
the common law, says michel reznik, as he presents 
the case for a Financial Services Tribunal

IN BRIEF
 f There is a gap in financial services dispute 

resolution.

 f Courts are too expensive for small 
businesses.

 f Jurisdiction of the Financial Ombudsman 
Service is too restrictive.

advice and representation. Alison Loveday, 
expert in banking, financial and regulatory 
disputes and CEO at berg Solicitors says there 
is a lack of firms who are prepared, or have 
the experience to take on a claim against the 
banks.

This is because many firms with the 
necessary expertise are pre-engaged by the 
banks through external legal advice panels. 
To be on the panels, the firms are required 
to sign detailed terms of engagement, which 
contain restrictive covenants preventing the 
firm from acting in any matter against the 
bank. 

The banks like to retain a kaleidoscope 
of firms on their panels, even if they don’t 
regularly engage all of them. One of the 
largest one is understood to be Barclays with 
a roster of 140 firms (downsized from 350 in 
2016), and RBS, Lloyds and HSBC each have 
around 30 firms on their respective panels. 

There isn’t suitable track for the cases
The next issue is that neither of the two 
forums currently available are appropriate 
for such claims. The Financial Ombudsman 
Service (FOS) is a well-established ‘evaluative 
mediation’ tool, according to Richard 
Samuel. It provides an inexpensive access to 
compensation for unhappy consumers in ad 
hoc small consumer complaints as it can make 
awards of up to £150,000. It is, however, not 
the right forum for complex financial disputes. 
Also, its tight eligibility criteria mean it is very 
rarely available to SMEs. 

The FOS’s mechanism begins with 
facilitated settlement through adjudicators 
and ends with a ‘determination’ by the 
Ombudsman that has to be accepted by 
the consumer to become binding. The 
Ombudsman determines a complaint by 
reference to what is, in his opinion, fair and 
reasonable in all the circumstances of the 
case. As such, Richard notes, it neither applies 
the law nor clarifies what the law is for the 

T
he All Party Parliamentary Groups 
(APPG) on Fair Business Banking and 
Alternative Dispute Resolution joined 
forces in January 2017 to announce 

a joint three-stage inquiry with a view to 
‘produce a set of solid proposals upon which 
we can address the current imbalance and 
build a solid foundation for effective dispute 
resolution’ according to George Kerevan MP, 
the incumbent Chair of the APPG on Fair 
Business Banking. 

The intellectual foundation for this inquiry 
was laid by Richard Samuel, barrister at 
3 Hare Court, who published two seminal 
articles in the Capital Markets Law Journal, 
‘Tools for changing the banking culture: 
FCA are you listening?’: April 2016 Volume 
11 Issue 2: 129-144 and ‘Tools for Culture 
Change: FCA now you are listening!’ (https://
doi.org/10.1093/cmlj/kmw029). Richard 
delivered the closing speech at the launch of 
the inquiry on 17 January 2017 at the Houses 
of Parliament, which was lauded by George 
Kerevan MP as ‘the best speech that he had 
ever heard delivered’ in that chamber. 

In a series of three articles the author will 
seek to explore three topics:
i. The ‘current imbalance’ in financial 

services dispute resolution that is the 
reason for the inquiry;

ii. Why the Financial Conduct Authority’s 
(FCA’s) attempted remedial action of 
extra-judicial mass-redress schemes has 
not worked; and

iii. How the common law, through the 
institution of a Financial Services 
Tribunal (FST), as proposed by Richard 
Samuel, will provide the sought-for 
‘solid foundation for effective dispute 
resolution’. 

These articles argue that the FST is the 
mechanism that can fairly serve the interests 
(which are often conflicted) and the needs 

of all parties involved in disputes, primarily: 
global financial institutions, their clients and 
the regulator. 

The imbalance exposed: mis-selling
Several scandals have shaken the banking 
and financial services industry in the past 
decade (for example: PPI, IRHP, LIBOR, 
GRG). Mis-selling of financial products to 
unsuspecting clients has been at the core of 
many of the scandals. On a very basic level, 
many of the mis-sold products fell under the 
broad heading of ‘derivatives’ meaning that 
they are not products in their own right but 
ones that derive their existence and value 
from underlying products or assets (in cases of 
mis-selling, usually loans).

These products were sold on the premise 
that the borrowers needed to protect 
themselves against the loans they were 
taking out. Often the release of the loan was 
made conditional upon acquiring a derivative 
product. It eventually transpired that many 
of the products were an unnecessary costly 
addition and not fit for the purpose they 
were sold. If clients wanted to terminate or 
renounce the derivative products before their 
maturity date they had to pay ‘break costs’ 
or ‘exit fees’ in the range of one quarter of 
the value of underlying loan: £175,000 to 
£300,000 break costs for loans of £1m or less. 

Smes: the most affected client
Small and medium sized enterprises (SME) 
are a vast and vital segment of the British 
economy. The Federation of Small Businesses 
reports that SMEs provide a combined 
annual turnover of £1.8trn and employ 16 
million people. They were one of the biggest 
victims of mis-selling because many SMEs 
are heavily reliant on bank loans to sustain, 
grow and expand their businesses. They were 
therefore the easy, and prime, target to be 
sold derivative products when they took out, 
renewed or refinanced loans. 

As has been widely reported, in the NLJ 
and elsewhere, SMEs that were victims of mis-
selling, or other forms of misconduct, have 
faced an uphill struggle to obtain justice. 

limited availability of legal 
representation
The difficulties begin upon obtaining legal 
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benefit of the market and in the wider public 
interest. 

At the other end of the spectrum is the High 
Court, and in particular the Financial List (FL) 
which opened its doors on 1 October 2015 
to hear complex financial claims in excess of 
£50m or those which raise issues of general 
importance to the financial markets. The FL 
benefits from special Civil Procedure Rules, 
which include a predetermination regime in 
which cost shifting has been excluded.

Although a recent mis-selling case, Property 
Alliance Group v Royal Bank of Scotland [2016] 
EWHC 3342 (Ch), [2017] All ER (D) 15 (Jan), 
was heard in the Financial List, the majority of 
claims, particularly those involving SMEs, fall 
in between these two specialist forums and 
have to be litigated through the usual County 
Court and High Court routes. SMEs has found 
all these forums to be inaccessible for several 
reasons. 

The burden of the associated costs of 
claims 
The main difficulty is one of proportionality, 
says Alison of berg Solicitors, because the 
costs of a claim worth £10m (more common 
for SMEs) are not vastly different from a 
claim worth £100m. Even if it’s possible to 
find legal advisers that are prepared to act on 
contingent basis, there is further outlaying 
that can’t be delayed—such as expert fees 
for derivative experts, property experts and 
forensic accountants. A major cost is court 
fees themselves that rose by as much as 600% 
in March 2015 and it now costs £10,000 to 
issue (stamp) a claim form alone for a claim of 
£200,000 and above. 

Litigation funding is not readily available 
either. Alison of berg Solicitors notes that the 
litigation funding market is still immature 
and in her experience it is not easy to secure 
funding unless the claim is in excess of at 
least £10m. The return ratios are otherwise 
not viable for the funder who expects to see 

a return three or four times the amount of its 
investment or 30-40% of the damages. 

The banks use the lack of capital available 
to SMEs to their advantage, says Alison. They 
price out the claimants by defending the 
action to the door of the court, draining the 
claimant and its resources along the way and 
settling the claim at the point of uncertainty 
and no return for the claimant. The effect of 
inequality of resources was considered in an 
earlier article by Kumaran Sivathillainathan 
in NLJ (see ‘Unfair competition?’, NLJ, 17 
March 2017, pg 9). 

The banks are leveraging their superior 
position
There is, of course, a vast inequality of 
information, knowledge, experience and 
(financial and non-financial) resources 
between banks and SMEs. berg Solicitors in its 
latest annual Banking Report (2016) explains 
how they witness first-hand cynical attempts 
by banks to discourage claimants from 
pursuing their cases by wearing them down 
through delays and cost accumulation. 

Disclosure is frequently used as a tool 
by disclosing a vast array of document in 
an unhelpful fashion rather than targeted 
and discreet disclosure. Key documents are 
often omitted from the exercise and have 
to be sought through separate applications 
for specific disclosure which easily fail if the 
document sought is not precisely described. 
As most the documents are authored by the 
banks and stored on their systems, the costs of 
failed applications are a real risk for SMEs. 

Banks often refuse to engage in mediation 
until disclosure is complete at which point 
the costs are in the millions. berg Solicitors 
say that in a single case brought against RBS 
for manipulation of LIBOR, RBS disclosed 
82,000 redacted documents to the claimant. 
By March 2015 RBS had consumed 53,000 
man hours over four years disclosing over 
25 million pages of documents to regulators 
around the world investigating LIBOR 
manipulation. 

Smes are incapacitated through asset 
strips
At the first sign of financial distress, the 
bank, through its restructuring and support 
divisions, can seize control over businesses, 
its assets and balance sheets. This enormous 
power that banks reserve for themselves is 
capable of great abuse. It was this division 
that was used in the HBOS Reading scandal 
as a vehicle for fraud which saw six former 
employees and associates were convicted for 
fraud and jailed for a total of 47 years. 

These are not the kind of matters FOS was 
designed for. And nor is this a question of just 
a few bad apples. Nikki Turner, co-founder 
of the SME Alliance and one of the victims 
of the HBOS Reading scandal, sees several 

resemblances between her case and the now 
discredited Global Restructuring Group 
at RBS. She says through her work at SME 
Alliance, she knows of numerous cases in 
which entrepreneurs lose their businesses, 
their assets, and even family homes to shady 
divisions of the bank. RBS has for now set 
aside £400m in compensation for small 
business owners.

Nor are those divisions simply used for 
fraud. They are a further example of the 
imbalance of power between SME and bank 
when their relationship turns sour. berg 
Solicitors report that upon being transferred 
to a restructuring group ‘the bank secures a 
‘non-sue’ agreement or looks to remove those 
from position of influence or power who 
would otherwise have a claim’.

What about the Fca? 
Following her ordeal and loss of business to 
HBOS fraud it is unsurprising that Nikki is 
turning her attention to the FCA by asking 
who is going to investigate how the FSA (as it 
then was) missed a billion pound fraud from 
a major UK bank? The FCA and the FOS are 
no longer the acceptable face of protection 
and have shown themselves to be totally 
inadequate, she says. 

The FCA does play crucial role in regulating 
the financial markets but it is not omnipresent 
or ubiquitous and its enforcement powers are 
limited in relation to redress or compensation 
for victims of mis-selling and other forms of 
misconduct. Accordingly, Richard Samuel 
states that the claimants (in this case SMEs) 
have to be empowered to police and detect the 
misconduct and bring appropriate cases. 

Presently, the only available venue to deal 
with such serious misconduct as occurred 
at HBOS Reading is the courts, but Nikki 
Turner points out from personal experience 
that the banks ensure that SMEs can’t even 
open the doors to civil court rooms. It was 
only her dogged pursuit of justice through 
the police for over 15 years which put the 
criminal bankers who drove her business 
into the ground behind bars. This gap in the 
civil justice system can only be resolved by 
instituting Richard’s proposed alternative 
venue: the Financial Services Tribunal. 

In the second part of this series of 
articles the author will explore why the 
mass redress schemes, FCA’s attempted 
remedial solution, was inappropriate and 
counterproductive.  NLJ

Michel Reznik, president of IAA London, an 
association of international lawyers operating 
in London. The author thanks his fellow IAA 
London members: Velyana Borisova and 
Gertrude Amarh for their research assistance. 
The inquiry is accepting written evidence until 
2 May 2017 that can be submitted at: policy@
ciarb.org. For more information, please visit: 
www.appgbanking.org.uk
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