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Injustice in financial 
services disputes (Pt 2)
Mass-redress schemes do not have the capability to uphold 
any of the original objectives of the FCA, says michel reznik 
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IN BRIEF
 f The FCA is not an adjudication body and 

should not act as one.

 f It is now widely recognised that the FCA 
created mass-redress schemes are not fit for 
purpose as tools for adjudicating substantial 
disputes.

 f Despite this recognition, the practice of 
instituting and administering mass-redress 
schemes continues.

schemes was brought in the case of R (on 
the application of Holmcroft Properties Ltd) 
v KPMG LLP [2016] EWHC 323 (Admin), 
[2016] All ER (D) 220 (Feb). Although it 
failed at first instance, permission to appeal 
has been granted by the Court of Appeal on 
23 February 2017 and the appeal likely to be 
heard later this year. 

The process issues of the mass-redress 
schemes 
But the problems were more deep-seated 
than that. Richard Samuel of 3 Hare Court 
identifies three key process flaws in his article, 
‘Tools for changing the banking culture: FCA 
are you listening?’ (9 February 2016, Capital 
Markets Law Journal, https://doi.org/10.1093/
cmlj/kmw001): 
ff First, the mass-redress schemes were 

replete with conflicts of interest. The 
banks - the alleged wrongdoers - were 
allowed to be their own investigator, 
judge, jury and executioner in the 
causes against them. The one seemingly 
neutral element, the s 166 skilled person, 
overseeing the scheme and paid for 
by the bank, was one of the big four 
accountancy firms: i.e. the banks’ best 
clients/suppliers. Andrew Bailey accepted 
this was ‘enormously controversial’ in the 
20 July 2016 Treasury Select Committee 
evidence session. 
ff Second, the mass-redress process 

was inquisitorial, technical and 
administrative. The complainant had 
limited access to information and 
opportunity to submit evidence or to 
make submissions. Claimants felt they 
could not fully argue their case in an 
open forum. Nor could they scrutinise 
or challenge any contested evidence as 
is normal in an adversarial common law 
process. Andrew Bailey, giving evidence 
before the Treasury Select Committee on 
9 November 2016, said this made ‘people 
feel that they have not had their day in 
court’.
ff Third, the eligibility criteria for the mass-

redress scheme made qualifying like 

‘I 
do not think the Financial Conduct 
Authority (FCA) was really established or 
conceived to be an adjudication body. It 
is a regulatory or supervisory body. Now, 

this is not a criticism, but it has found itself in 
that role, and it has found itself creating—I 
do not know how many, but there are quite a 
few—bespoke adjudication processes.’

Andrew Bailey, CEO of the FCA, giving 
evidence to the Treasury Select Committee 
(TCS) on 20 July 2016. Rewind 8 years:

The financial service industry suffered 
a deterioration of trust and confidence in 
the years leading up to the financial crisis 
of 2008—and its collapse in the years 
that followed. The crisis and several well-
publicised scandals that ensued inflicted 
huge reputational damage on the financial 
sector. All eyes were on the regulator, the FCA 
(and its predecessor, the Financial Services 
Authority (FSA)) to change industry culture 
and restore public trust. Right at the centre 
of re-building trust was the question how 
an enormous number of victims of multiple 
scandals and much misconduct would obtain 
redress, justice and vindication of their rights. 

The first article in this series explained that 
the FCA has recognised that the Financial 
Ombudsman Service is not of the calibre 
required for many such cases and, at the other 
end of the dispute resolution spectrum, the 
courts are inaccessible on grounds of cost - 
particularly for victims in financial distress 
(see ‘Injustice in financial services disputes 
(Pt 1)’, NLJ, 28 April 2017, p 18). The political 
atmosphere demanded—and still demands—
that ‘something be done’. So the FCA devised 

the ‘bespoke adjudication processes’ to which 
Mr Bailey referred, otherwise known as ‘mass-
redress schemes’.  

The FCA tried several approaches. For 
payday lenders it deployed s 404 of Financial 
Services and Markets Act 2000 (FSMA 2000), 
its statutory power to set up consumer redress 
schemes. For PPI mis-selling, the FSA (as it 
was) simply issued a Policy Statement (10/12 
in August 2010) that was appended to its 
Handbook (DISP Appendix 3). It instructed 
firms how they had to investigate mis-selling 
and award compensation to dissatisfied 
customers. 

For derivatives mis-selling (predominantly 
interest-rate hedging products (IRHPs)) the 
FCA secured a voluntary agreement with 
more than 10 of the largest banks where 
the banks would themselves: (i) investigate 
their own conduct in (mis-)selling derivative 
products, (ii) determine whether they had 
mis-sold them; and if they decided they had 
then (iii) banks had to assess the amount of 
compensation they themselves would pay to 
their clients. 

The skilled person: FSma 2000, s166 
In short, the banks themselves were entrusted 
to run and operate schemes that investigated 
and addressed their own misconduct. To 
reassure the FCA that they would perform 
this function properly, it required a s166 
skilled person to be appointed to oversee 
the operation of the schemes and made the 
participating banks responsible for paying for 
the services of the s 166 skilled person. 

Section 166 of FSMA 2000 gives the FCA 
(and the Prudential Regulation Authority 
and in limited circumstances the Bank of 
England) the power to appoint a skilled 
person to produce a report or to collect and 
update information (s 166A). A skilled person 
is someone with necessary skills to produce 
the report and must be nominated or pre-
approved by the regulator, in this case the 
FCA, if it is to be appointed by the entity that is 
being investigated. 

An attempt to judicially review the role 
of the s 166 skilled person in mass-redress 
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threading a needle. The key four elements 
were: it had to be a stand-alone swap, the 
complainant had to be a ‘retail client’ (or 
‘private customer’ if sold pre-31 October 
2007), the complainant could not be 
‘sophisticated’ (sophistication determined 
by an entirely separate criteria) and the 
notional value of the swap had to be 
less than £10m. Anyone failing to fulfil 
any one of the elements was simply not 
eligible. Most SMEs failed to qualify.

The mass-redress schemes created a 
legal black hole
A broader public policy problem arose from 
the fact that these mass redress systems 
swept the disputes into a legal black hole. 
As Richard Samuel describes in his article 
‘Tools for Culture Change: FCA now you 
are listening!’ (20 December 2016, Capital 
Markets Law Journal, https://doi.org/10.1093/
cmlj/kmw029), this is because the banks 
who administered the mass-redress 
schemes did not apply the law and did not 
produce reasoned judgments. This had two 
consequences: 
ff First, it stifled the development of the 

common law. The common law is a system 
of open justice founded upon reasoned 
argument and reasoned decisions which, 
over time, distil the principles upon which 
the cases are decided. Each new decision 
adds to the sum of knowledge of the 
previous one. The absence of publicly-
available reasoned decisions throttles 
the evolution of the common law and the 
development of principles that assist in 
the resolution of future disputes in the 
market. 
ff Secondly, reasoned decisions inform the 

future behaviour of market participants. 
This is because reported cases are the 
means by which service providers and 
consumers know what to expect of each 
other. This phenomenon is present in 
every functioning common law system. 
Richard Samuel labels it the common 
law ‘feedback-loop’. Absence of reasoned 
decisions prevents the market participants 
from observing and assimilating the 
principles and practices that the court 
favours and adjusting their behaviour 
and expectations accordingly. In other 
words, publicly-available, well-reasoned 
decisions drive culture change, their 
absence inhibits it. 

Property Alliance Group v Royal Bank of 
Scotland [2016] EWHC 3311 (Ch) is one of the 
few cases that ended in a reasoned judgment 
which can be used as a reference point. It 
contained a rare and valuable judicial analysis 
of the principles of duty of care, implied terms, 
and good faith as applied in the context of sale 
of financial instruments. Sir Terence Etherton, 

allocated it to the Financial List, although it 
didn’t meet the required threshold of £50m, 
as he found that it raised ‘important issues 
of general market significance’. The law, 
however, as applied to the sale of financial 
products and the respective legal principles, is 
still very nascent and under-developed. 

The secrecy of the mass-redress 
schemes
The most significant aspect of the consumer’s 
lack of confidence in the FCA’s mass-redress 
schemes is that the banks administered 
them behind closed doors. Keeping the 
administration of justice away from the public 
eye was never likely to ever infuse anyone 
with confidence. Openness is at the very core 
of what is expected from any justice system. 
As Lord Hewart CJ famously observed in R v 
Sussex Justices, Ex parte McCarthy [1924] 1 KB 
256, [1923] All ER Rep 233: ‘It is not merely 
of some importance but is of fundamental 
importance that justice should not only be 
done, but should manifestly and undoubtedly 
be seen to be done.’

Where there is no openness, there is lack 
of trust in the system, in the system’s product 
and in the institutions which established 
the system, ie the FCA and the banks. Do 
members of the public really thinks that 
behind closed doors the banks were fair 
to its customers and tough on their own 
wrongdoing? Do members of the public think 
that FCA was on top of its brief? 

Where are we now?
So where has the FCA got to today? The 
trust and confidence in the financial services 
sector has not been restored to pre-crisis 
levels. Victims with more substantial cases, 
funnelled through the mass-redress machine 
are unhappy as they feel they did not obtain 
the justice and redress they were entitled to. 
For those who could not pass through the 
funnel, justice, redress and vindication of 
rights has remained as inaccessible as it was – 
if not more so. 

The failure of these schemes has been a 
painful process for the FCA. Martin Wheatley, 
the chief executive of the FCA under whom 
the IRHP scheme was designed, resigned in 
July 2015. Tracey McDermott, the interim 
chief executive at the time, in October 2015, 
said that the FCA should initiate its own 
review into whether the IRHP scheme was 
inherently flawed. The FCA’s incumbent chief 
executive, Andrew Bailey, in the 20 July 2016 
Treasury Select Committee evidence session 
admitted that he did not think that a the 
practice of creating any ‘ad hoc processes has 
been, frankly…a success’.  

The banks, however, seem to want more 
of the same. And for now, the FCA seems to 
be willing to let them have it. In February 
this year, Lloyds Banking Group, which 

acquired HBOS in 2008, saw six former 
employees and associates imprisoned for a 
total of 47 years for a fraud run out of the 
HBOS branch at Reading. Lloyds is now 
reportedly appointing third-party consultants 
to assess the complaints of small businesses 
affected by that scandal, which, according 
to the presiding judge ‘ripped apart small 
businesses’. Consultants paid by Lloyds will 
decide whether Lloyds should pay those 
customers any compensation. In essence 
Lloyds is independently volunteering to set up 
its own mass-redress scheme to compensate 
for criminal conduct. 

So the bank wants to do the same thing 
over again. That might be understandable. 
But, given what Mr Bailey has said, does 
the FCA want more of the same? And if the 
banks get what they want, does anyone 
seriously expect a different result? Logic and 
experience tell us that just won’t happen. The 
victims are already dismayed: Joanne Dove 
who lost her business, home and marriage 
to the scandal told The Financial Times that 
‘there is a sense in which Lloyds are trying to 
keep everything behind closed doors, acting 
their own judge and jury and handing down 
verdicts to a chosen assessor, which then 
rubber stamps them’.   

Back to the future
Let’s recap. When FCA instituted the mass-
redress schemes it was attempting to 
further its strategic objective of ensuring 
the functioning of the markets and 
its three operational objectives of: (i) 
consumer protection; (ii) integrity; and 
(iii) competition (FSMA 2000, ss 1B-E). 
We now know—if we didn’t before—that 
the mass-redress schemes do not have the 
capability to fulfil any of these objectives. 
Nor are they capable of restoring trust 
and confidence in the financial services 
industry. 

So the FCA seems to need a little help 
finding a new way of complying with its 
statutory duties. Here it is: a permanent, 
independent Financial Services Tribunal, 
as first suggested by Richard Samuel. It 
would provide access to justice and redress 
for claimants, divert the case flow away 
from the legal black hole and back into the 
legal light of day and, by degrees, restore 
the trust and confidence in the financial 
services industry. 

The elements of the Financial Services 
Tribunal will be considered in the third 
and final article in this series. A parallel 
will be made with an earlier well-
known common law success story: the 
Employment Tribunal.  NLJ

Michel Reznik, President of IAA London, an 
association of international lawyers operating 
in London.


